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 It has become almost universal practice for countries to adopt
 formal constitutions. Little is known empirically, however, about the
 evolution of this practice on a global scale. Are constitutions unique
 and defining statements of national aspiration and identity? Or are
 they standardized documents that vary only at the margins, in
 predictable and patterned ways? Are constitutions becoming
 increasingly similar or dissimilar over time, or is there no discernible
 overall pattern to their development? Until very recently, scholars
 have lacked even basic empirical data on the content of the world's
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 constitutions, much less an understanding of whether there are global
 patterns to that content.

 This Article offers the first empirical account of the global
 evolution of rights constitutionalism. Our analysis of an original data
 set that spans the rights-related content of all national constitutions
 over the last six decades confirms the existence of several global
 constitutional trends. These include the phenomenon of "rights
 creep , " wherein constitutions tend to contain an increasing number
 of rights over time, and the growth of " generic rights
 constitutionalism, " wherein an increasing proportion of the world's
 constitutions possess an increasing number of rights in common.

 Perhaps our most striking discovery is that 90% of all variation
 in the rights-related content of the world's constitutions can be
 explained as a function of just two variables. Both of these variables
 are underlying traits of a constitution that can be measured
 quantitatively. The first variable is the comprehensiveness of a
 constitution, which refers simply to the tendency of a constitution to
 contain a greater or lesser number of rights provisions. The second
 variable is the ideological character of the constitution. We find
 empirically that the world's constitutions can be arrayed along a
 single ideological dimension. At one end of the spectrum, some
 constitutions can be characterized as relatively libertarian, in the
 sense that they epitomize a common law constitutional tradition of
 negative liberty and, more specifically, judicial protection from
 detention or bodily harm at the hands of the state. At the other end of
 the spectrum, some constitutions are more statist in character : they
 both presuppose and enshrine a far-reaching role for the state in a
 variety of domains by imbuing the state with a broad range of both
 powers and responsibilities. For every constitution in the world, we
 calculate a numerical score that measures its position on this
 ideological spectrum. These scores yield an ideological ranking of
 the world's constitutions - the first of its kind.

 Using these scores, we are able to map the ideological evolution
 of global constitutionalism. We show that the world's constitutions
 are increasingly dividing themselves into two distinct clusters - one
 libertarian in character, the other statist. Within each cluster,
 constitutions are becoming increasingly similar, but the clusters
 themselves are becoming increasingly distinct from one another. The
 dynamics of constitutional evolution, in other words, involve a
 combination of ideological convergence and ideological polarization.
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 Introduction: The Globalization of Constitutional Law

 The globalization of constitutional law is a widely acknowledged but
 poorly understood phenomenon.1 In recent years, academics and politicians
 alike have seized upon a particular aspect of constitutional globalization -
 namely, judicial citation of foreign and international law - as a topic of
 extensive, if not tiresome, normative debate.2 It has been observed, and rightly
 so, that globalization has fostered this type of constitutional comparativism by
 lowering both natural and man-made barriers to cross-border interaction.3 The

 1. See, e.g., Mayo Moran, Inimical to Constitutional Values: Complex Migrations of
 Constitutional Rights , in THE MIGRATION OF CONSTITUTIONAL IDEAS 233, 233 (Sujit Choudhry
 ed., 2007) (dubbing constitutional law "the last stronghold of domestic law," yet one that is
 nevertheless becoming "increasingly comparative and transnational in scope"); Peter J. Spiro,
 Globalization and the (Foreign Affairs) Constitution , 63 OHIO ST. L.J. 649, 650-51 (2002)
 (criticizing constitutional scholarship for its failure to contemplate the implications of
 globalization); Mark Tushnet, Why the Supreme Court Overruled National League of Cities, 47
 VAND. L. REV. 1623, 1654 (1994) (questioning "why we constitutional scholars spend our time
 working over one admittedly interesting Supreme Court opinion rather than devoting time to
 thinking about what it would mean to have a constitutional democracy in a global economy").

 2. See generally VlCKI C. JACKSON, CONSTITUTIONAL ENGAGEMENT IN A
 Transnational Era (2009) (arguing that the propriety of citing foreign authority necessarily
 depends upon the context and manner in which the authority is used); Anne-Marie Slaughter,
 A New World Order 65-66 (2004) (arguing that globalization has facilitated a praiseworthy
 "active and ongoing dialogue" among judges that has in turn generated an "increasingly global
 constitutional jurisprudence"); Roger P. Alford, In Search of a Theory for Constitutional
 Comparativism , 52 UCLA L. REV. 639 (2005) (assessing the appropriateness of "constitutional
 comparativism" against various theories of constitutional interpretation); Sujit Choudhry,
 Globalization in Search of Justification: Toward a Theory of Comparative Constitutional
 Interpretation , 74 IND. L.J. 819, 819-27 (1999) (describing the "increasingly cosmopolitan"
 character of judicial interpretation, a "globalization of the practice of modern constitutionalism,"
 and offering explanations as to why judges consult foreign law); The Hon. Justice Michael Kirby
 AC CMG, Transnational Judicial Dialogue, Internationalisation of Law and Australian Judges , 9
 MELB. J. Int'L L. 171, 181-88 (2008) (evaluating the use of foreign and international law by
 Australian judges); David S. Law, Generic Constitutional Law , 89 MINN. L. REV. 652, 121-A2
 (2005) (contending that the Supreme Court's use of foreign authority is no more troubling from a
 democratic perspective than the use of treatises, dictionaries, microeconomic theories, "studies of
 how children play with dolls," "law office history," or any number of other sources to which
 judges have on occasion resorted); Sanford Levinson, Looking Abroad When Interpreting the U.S.
 Constitution: Some Reflections , 39 TEX. INT'L L.J. 353, 359-65 (2004) (suggesting that, at least in
 some cases, "Scalia may be right" to deem "the practices of the 'world community'" "irrelevant"
 to interpretation of the U.S. Constitution); Christopher McCrudden, A Common Law of Human
 Rights? Transnational Judicial Conversations on Constitutional Rights , 20 OXFORD J. LEGAL
 STUD. 499, 516-27 (2000) (exploring possible causes of "transnational judicial conversations" and
 a "common law of human rights"); Eric A. Posner & Cass R. Sunstein, The Law of Other States ,
 59 STAN. L. Rev. 131, 142^3 (2006) (arguing that the Condorcet Jury Theorem offers a
 theoretical framework for determining when it is sensible for courts to consider the practices of
 other countries); Richard A. Posner, Foreword: A Political Court , 119 HARV. L. Rev. 31, 84-90
 (2005) (warning against "judicial cosmopolitanism" on the part of American judges); Michael D.
 Ramsey, International Materials and Domestic Rights: Reflections on Atkins and Lawrence, 98
 AM. J. INT'L L. 69, 72-80 (2004) (developing "rigorous guidelines" for using international human
 rights materials in the interpretation of constitutional rights).

 3. See, e.g., Kirby, supra note 2, at 171 (deeming "the increase in dialogue between judges
 and other lawyers across national boundaries" a "distinctive feature of the present age"); Anne-
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 burgeoning literature on the cosmopolitanism of judicial citation habits holds
 little promise, however, of generating a comprehensive understanding of the
 relationship between globalization and constitutionalism.4 Scholarly
 preoccupation with the relatively narrow normative question of whether and
 under what conditions it is desirable forjudges to cite foreign authorities when
 deciding constitutional cases has gone hand in hand with scholarly neglect of a
 host of empirical questions about the development of constitutionalism on a
 global scale.

 In particular, although it has become nearly universal practice for
 countries to adopt formal written constitutions,5 very little is known empirically
 about either the evolution of this practice or the content of the constitutions
 themselves. For what reasons do countries adopt such documents? Does the
 practice of formal constitutionalism exhibit signs of globalization? Are consti-
 tutions unique and defining statements of national aspiration and identity, as
 legal scholars have often argued?6 Or are they instead standardized documents
 that vary only at the margins, in predictable and patterned ways? Do constitu-
 tions evolve organically and unpredictably from distinctive historical roots, or
 do they evolve along well-defined pathways shared by cohorts of likeminded
 countries? Are constitutions becoming increasingly similar or dissimilar over
 time, or is there no discernible overall pattern to their development?

 Marie Slaughter, A Global Community of Courts , 44 HARV. INT'L L.J. 191, 192-204 (2003)
 (describing a "global community of courts" that engages in "constitutional cross-fertilization," and
 documenting examples of such cross-fertilization).

 4. The empirical literature on judicial use of foreign law is vastly outweighed by the
 normative literature. The relatively few examples include: Steven G. Calabresi & Stephanie
 Dotson Zimdahl, The Supreme Court and Foreign Sources of Law: Two Hundred Years of
 Practice and the Juvenile Death Penalty Decision , 47 WM. & MARY L. REV. 743, 755 (2005)
 (surveying the Supreme Court's use over the last two centuries and finding "a steady escalation in
 the citation of foreign law," with the "most striking" references occurring in the contemporary
 era); and David T. Zaring, The Use of Foreign Decisions by Federal Courts: An Empirical
 Analysis , 3 J. Empirical Legal Stud. 297, 297 (2006) (surveying all reported federal cases over
 the last sixty years, and concluding that "American courts rarely cite to foreign courts, they do so
 no more now than they did in the past, and on those few occasions where they do cite to foreign
 courts, it is usually not to help them interpret domestic law").

 5. See ZACHARY ELKINS ET AL., THE ENDURANCE OF NATIONAL CONSTITUTIONS 48-50,
 49 n. 1 1 (2009) (noting that "formal constitutions are the norm" for most countries, collecting data
 on written constitutions for every country in the world from 1789 to 2006 with the sole exception
 of the United Kingdom, and reporting that 90% of this data was extracted from documents that
 formally identified themselves as constitutional in character).

 6. See, e.g., BEAU BRESLIN, FROM WORDS TO WORLDS: EXPLORING CONSTITUTIONAL
 Functionality 5 (2009) (arguing that the primary value of constitutions is to "imagine and then
 help to realize a shared collective existence"); Frederick Schauer, On the Migration of
 Constitutional Ideas , 37 CONN. L. Rev. 907, 912 (2005) (arguing that the relationship between a
 nation's constitution and its identity deters more extensive forms of constitutional borrowing);
 Mark Tushnet, Some Reflections on Method in Comparative Constitutional Law , in THE
 MIGRATION OF CONSTITUTIONAL IDEAS, supra note 1, at 67, 68 [hereinafter Tushnet, Some
 Reflections ] (employing the term "expressivism" to describe the widespread view that
 constitutional ideas are "expressions of a particular nation's self-understanding"); Mark Tushnet,
 The Possibilities of Comparative Constitutional Law , 108 YALE L.J. 1225, 1269-74 (1999)
 (describing the expressive function of constitutional law).
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 It is unfortunate, but also unsurprising, that empirical questions about the
 content and evolution of the world's constitutions have rarely been addressed
 by legal scholars. This neglect is no doubt attributable in part to the heavy tilt
 of constitutional law as a discipline in favor of normative as opposed to
 empirical scholarship.7 There exists as well a disciplinary bias toward the study
 of constitutional jurisprudence as opposed to constitution writing,8 which may
 in turn reflect a failure to appreciate how dynamic formal constitutionalism
 happens to be at a global level. Especially in a country where the same
 constitution has been in force for over two hundred years and constitutional
 amendment is infamously difficult,9 it can be easy to lose sight of the
 worldwide importance and frequency of constitutional revision. Yet the average
 national constitution lasts only nineteen years10 and has a 38% likelihood of
 being amended in any given year.11 Over the last decade of the twentieth
 century alone, over half of the world's countries made major amendments to
 their constitutions; indeed, of this group, 70% adopted entirely new
 constitutions.12 In light of their own experience with an unusually static
 constitution, American legal scholars have naturally focused more upon
 constitutional adjudication than constitutional drafting. 3 But an understanding

 7. See, e.g., Barry Friedman, The Counter- Major itarian Problem and the Pathology of
 Constitutional Scholarship , 95 NW. U. L. REV. 933, 933 (2001) (observing that the "compulsion"
 of constitutional scholars toward normativity fuels a pathological obsession with the
 countermajoritarian dilemma); David S. Law, Constitutions , in THE OXFORD HANDBOOK OF
 Empirical Legal Research 376, 378-79 (Peter Cane & Herbert Kritzer eds., 2010) (describing
 the current lack of quantitative data or research on the content, development, and consequences of
 formal or "large-c" constitutions).

 8. See, e.g., Robert Post, The Challenge of Globalization to American Public Law
 Scholarship, in 2 THEORETICAL INQUIRIES IN Law 1, 10 (2001) (characterizing the whole of
 American "constitutional theory" as concerned first and foremost with the self-consciously
 "scholarly" articulation of "how courts ought to decide the meaning of constitutional rights").

 9. See SANFORD LEVINSON, OUR UNDEMOCRATIC CONSTITUTION: WHERE THE
 Constitution Goes Wrong (And How We the People Can Correct It) 21, 160 (2006)
 (lamenting that "no other country - nor, for that matter, any of the fifty American states - makes it
 so difficult to amend its constitution"); David S. Law & David McGowan, Colloquy, There Is
 Nothing Pragmatic About Originalism, 102 Nw. U. L. REV. 86, 92-93 (2007) (observing that
 amendments to the U.S. Constitution are "notoriously difficult and costly," to the point that even
 "welfare-enhancing, supermajority-favored" amendments may take decades or longer to ratify or
 fail altogether).

 10. See ELKINS ET AL., supra note 5, at 129 (reporting that the "median survival time" for a
 constitution, or "the age at which one-half of constitutions are expected to have died," is nineteen
 years).

 11. See id. at 101 (using a statistical model to estimate the probability of amendment for
 each of the world's constitutional systems, and reporting a mean "predicted amendment rate" of
 0.38 per year).

 12. See Heinz Klug, Constituting Democracy: Law, Globalism and South
 Africa's Political Reconstruction 12 (2000) (reporting that, from 1989 to 1999, 56% of
 United Nations member states made "major amendments" to their constitutions); see also id. at 8
 (noting that, of the 197 "single-document constitutions" that were in force as of 1991, "only about
 twenty percent predated 1950").

 13. See, e.g., Bruce Ackerman, The Living Constitution, 120 HARV. L. REV. 1737, 1742,
 1750 (2007) ("We have lost our ability to write down our new constitutional commitments in the
 old-fashioned way. . . . [E]very American intuitively recognizes that the modern amendments tell
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 of global constitutionalism demands attention not only to the way in which
 constitutions are interpreted, but also to the manner in which their formal
 content evolves over time.

 Some may object that formal constitutions are not worth studying because

 what is on paper does not necessarily translate into practice. Our findings,14
 along with those of earlier empirical studies,15 suggest that skepticism about the
 effectiveness of "parchment barriers"16 is more than justified. Sometimes,
 constitutions neither constrain nor even describe the actual operation of the
 state.17 But that is all the more reason to study them. To recognize that some
 constitutions are shams merely begs a host of further questions, none of which
 can be tackled without a systematic understanding of what the world's
 constitutions actually say. It is one thing to observe that formal or "large-C"
 constitutions can diverge from actual or "small-c" constitutional practice;18 it is
 another thing to know when and in what ways they diverge.

 Not only do constitutional scholars currently lack an empirical
 understanding of how and why constitutions fail to reflect reality, however, but
 they also appear reluctant even to attempt to answer such questions empiri-
 cally.19 Nor, for that matter, have they offered more than theoretical speculation

 as to why countries might adopt sham constitutions or what, if anything, is
 achieved by doing so. Insofar as constitutional scholars have identified any
 reasons for which countries might choose to adopt with great fanfare
 constitutions that ultimately ring hollow, they have most often suggested that

 constitutions perform expressive or aspirational functions.20 But is this actually

 a very, very small part of the big constitutional story of the twentieth century - and that we have
 to look elsewhere to understand the rest.").

 14. See infra note 163 and accompanying text (finding as a statistical matter that the poorer
 a country's human rights record, the greater the number of rights that its constitution tends to
 contain, even if one controls for such variables as the country's level of wealth and economic
 development).

 15. See Law, supra note 7, at 382 (discussing empirical studies that have found, inter alia,
 that constitutional guarantees of press freedom and habeas corpus "are actually correlated to a
 statistically significant degree with a higher incidence of severe rights abuse," and that
 "constitutional bans on torture are associated with a higher incidence of torture").

 16. The Federalist No. 48, at 276 (James Madison) (Clinton Rossiter ed., 1961).
 17. See, e.g., Richard Sakwa, The Struggle for the Constitution in Russia and the Triumph

 of Ethical Individualism , 48 STUD. E. EUR. THOUGHT 115, 118 (1996) (suggesting that the Soviet
 constitutions of 1918, 1924, 1936, and 1977 were examples of "sham constitutionalism");
 Giovanni Sartori, Constitutionalism: A Preliminary Discussion , 56 AM. POL. SCI. REV. 853, 861
 (1962) (distinguishing between "proper" constitutions, which "restrain the exercise of political
 power"; "nominal" constitutions, which "describe a system of limitless, unchecked power" but do
 so "frankly"; and "façade" constitutions, which neither constrain the state nor provide "reliable
 information about the real governmental process").

 1 8. Law, supra note 7, at 3 80-8 1 .
 19. See Bruce Ackerman, The Rise of World Constitutionalism , 83 VA. L. REV. 771, 775

 (1997) (asserting that "there can be no hope of rigorously quantitative answers" to causal
 questions about "the successful establishment of written constitutions," and that "[t]here is no way
 out but an appeal to old-fashioned insight").

 20. See supra note 6 and accompanying text.
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 true? And to the extent that it is true, what do these constitutions express? A
 conception of the state? The character of a nation? Hopes and aspirations that
 are increasingly common to all mankind? Values that must be recited upon pain
 of rejection by the international community? Even on the extreme view that
 constitutions are nothing more than expressive documents, it remains of intrin-

 sic importance how countries choose to identify, advertise, and explain them-
 selves in their constitutions to their own citizens and to the rest of the world.

 This Article takes aim at these vast gaps in the literature with an empirical
 account of the global evolution of formal constitutionalism. The basis of our
 analysis is a comprehensive new data set covering the rights-related content of
 all national constitutions in the world over the last six decades. Global

 constitutionalism, we find, is characterized by striking patterns of both
 similarity and dissimilarity. Our analysis confirms the existence of several
 global trends. One such trend is the emergence of a core set of constitutional
 rights that are generic to the vast majority of national constitutions.21 Another
 trend is "rights creep," or the tendency of constitutions to contain an increasing
 number of rights over time.22

 Perhaps our most intriguing finding, however, is that the differences that
 do exist among constitutions are highly systematic. In fact, 90% of the variation
 in the rights-related content of the world's constitutions can be explained as a
 function of just two variables, both of which can be measured quantitatively.
 The first variable is the comprehensiveness or inclusiveness of a constitution:
 some constitutions are succinct and tend only to contain relatively generic
 rights, while others also encompass less commonly encountered, relatively
 esoteric provisions.

 The second variable is the ideological character of a constitution. This
 Article demonstrates empirically that the world's constitutions can be arrayed
 along a single ideological dimension. Some constitutions can be characterized
 as relatively libertarian, in the sense that they epitomize a common law
 tradition of negative liberty and, more specifically, judicial protection from
 detention or bodily harm at the hands of the state.23 Other constitutions, by
 contrast, are more statist in character: they presuppose and enshrine a far-
 reaching role for the state in all aspects of life by equipping the state with a
 broad range of both powers and responsibilities.24

 Our empirical methods enable us to calculate, for every constitution in the
 world over the last sixty years, a numerical score that measures its position on
 this ideological spectrum. These scores, in turn, enable us to produce an
 ideological ranking of the world's constitutions. Together, our numerical
 measures of constitutional ideology and comprehensiveness account for the
 rights-related content of the world's constitutions with 90% accuracy.25

 2 1 . See infra Part III.C.
 22. See infra Part III. A.
 23. See infra Part IV. F .
 24. See id.

 25. See infra Part IV.C.
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 No less remarkable, however, are the global patterns of constitutional
 evolution that are emerging over time. Analysis of the constitutional ideology
 scores reveals that global constitutionalism is increasingly characterized by an
 ideological schism that divides the world's constitutions into two increasingly
 distinct clusters. Within each cluster, constitutions are becoming more similar
 to each other, but the clusters themselves are becoming more distinct from one
 another. The overall result at a global level is a combination of convergence
 and polarization.

 This Article begins by setting forth a theoretical basis for understanding
 and predicting systematic patterns of global constitutional evolution. Part I
 identifies a number of benefits that countries can incur by emulating - or
 repudiating - the constitutional models already in use by other countries. The
 pursuit of these benefits, it has been hypothesized, may lead countries to adopt
 increasingly similar or dissimilar constitutional provisions, resulting in
 observable patterns of convergence, divergence, or polarization at the global
 level. Part II introduces the data and measurement techniques employed in this
 Article. Part III documents the existence of several trends in global
 constitutionalism - namely, the increasing number of rights per constitution,
 the growing popularity of judicial review, and the existence of generic rights.

 The heart of our analysis is found in Parts IV, V, and VI. Part IV shows
 empirically that the rights-related content of constitutions varies in a highly
 predictable way along two dimensions. Parts IV.B and IV.C explain the
 statistical methods that we use to identify these dimensions and to assign scores
 on these dimensions to each constitution. Parts IV.D, IV.E, and IV.F establish
 that these two dimensions are the comprehensiveness and ideology of a consti-
 tution. The development of a quantitative measure of constitutional ideology
 makes possible an ideological ranking of the world's constitutions according to
 the extent to which they are libertarian or statist, which Part V provides.
 Finally, Part VI traces the ideological evolution of global constitutionalism
 over the last six decades and documents the existence of competing tendencies
 toward both convergence and polarization - the growth of generic rights
 constitutionalism, on the one hand, has been accompanied by the emergence of
 competing ideological strains of constitutionalism, on the other.

 I.

 Theories of Global Constitutional Evolution

 Legal scholars have, for the most part, given woefully little thought to the
 substantive trajectory of global constitutionalism.26 To the extent that they have

 26. See David S. Law, Globalization and the Future of Constitutional Rights , 102 Nw. U.
 L. REV. 1277, 1279 (2008) (noting that "the subject of globalization has barely penetrated the
 consciousness of constitutional scholars in this country," with the "notable exception" of "a
 torrential outpouring of literature on the propriety of judicial citation to foreign law"); Spiro,
 supra note 1 , at 650-5 1 ("[Globalization appears barely to have registered on the consciousness
 of constitutional law scholars. The legal academy appears to be suspended in a sort of splendid
 isolation, either oblivious to recent developments . . . persuaded that globalization is irrelevant to
 the study of constitutional law, or ill-equipped to process the implications of the change.").
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 done so, however, they have often predicted some type or degree of growing
 global similarity, or convergence.27 Some of these predictions have stressed the
 role of transnational judicial dialogue, wherein dialectical learning among
 globally networked judicial elites advances a common practice and conception
 of constitutionalism.28 Theories of judicial dialogue cannot, however, account
 for changes in the content of the world's written constitutions: whatever power
 constitutional courts may enjoy, their power does not include the ability to
 formally amend or rewrite the text of the constitutions that they are charged
 with interpreting. To understand why the content of written constitutions might
 exhibit convergence, it is necessary to focus instead upon the range of
 incentives that countries face to adopt similar constitutional provisions.

 Constitutions are not only - and perhaps not even primarily - statements
 of national identity and aspiration that serve to differentiate countries from one
 another. They are also written to satisfy and influence diverse audiences,
 ranging from domestic constituencies whose support is needed to ensure regime
 stability, to foreign investors who seek assurance that their investments are safe
 from expropriation, to other countries whose approbation is crucial to securing
 diplomatic recognition and national security. No less than other forms of law,
 constitutional law is an instrument of policy that states employ to achieve
 particular goals, such as competing against other nations for investment capital
 and skilled labor in the global economy or signaling conformity to the norms
 and standards of the international community. 9 It should come as no surprise,
 therefore, if the pursuit of similar goals leads countries to adopt similar
 policies, including similar constitutions.

 Yet there are also reasons to question whether the evolution of global
 constitutionalism is in fact a straightforward story of convergence. Something
 more complex, and more unsettling, than convergence is occurring when riots
 in Karachi and Khartoum over religious caricatures published in Copenhagen
 prompt dismay in Paris over the failure of American and British political

 27. See, e.g., Ackerman, supra note 19, at 771-97 (identifying two scenarios that have
 "characterized the rise of modern constitutionalism" and led to the emergence of "enduring
 constitutional structures," and linking these scenarios to different "styles" of judicial review);
 Law, supra note 2, at 659, 662-728 (documenting the existence of "generic constitutional law - a
 skeletal body of constitutional theory, practice, and doctrine that belongs uniquely to no particular
 jurisdiction," and identifying a variety of reasons to expect analytical similarity and doctrinal
 convergence across countries); Law, supra note 26, at 1307-42 (arguing that global competition
 for investment capital and intellectual capital gives countries an incentive to offer constitutional
 rights bundles that are attractive to skilled workers and investors); Mark Tushnet, The Inevitable
 Globalization of Constitutional Law , 49 VA. J. INT.'L L. 985, 987 (2009) (pointing to transnational
 judicial dialogue and global competition for capital and skilled labor as forces that foster
 constitutional convergence).

 28. See, e.g., Slaughter, supra note 3, at 195 (noting that judicial dialogue emerges through
 "mutual citation, as well as through increasingly direct interaction, both face to face and
 electronic"); Tushnet, supra note 27, at 998 ("Judges of the world's constitutional courts now
 meet regularly in academic and other conferences, and some serve with others on various
 transnational bodies.").

 29. See Law, supra note 26, at 1308 (noting that "states have ample incentive to wield
 constitutional law as an instrument of policy for making credible commitments that will, directly
 or indirectly, attract and retain capital").
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 leaders to defend freedom of expression.30 This globe-spanning chain of events
 occurred because constitutional norms and values are formulated and contested

 at a global level. Domestic constitutionalism is, in part, both a locus and a
 manifestation of geopolitical conflict and rivalry.31 The growing
 interdependence and increasingly permeable borders that define globalization
 only serve to heighten the impact of such conflict on the viability of national
 constitutional norms. A less Utopian vision of the future of global
 constitutionalism might thus predict the division of the world into rival camps
 that champion incompatible conceptions of constitutionalism. The possibility of
 a widening divide between internally cohesive groups is best described not as
 convergence, or even as divergence, but rather as polarization.32

 Here, we briefly survey a number of theoretical reasons to expect at least
 some degree of constitutional convergence. One is constitutional learning: in
 the course of attempting to learn from one another, countries are likely to
 imitate one another. A second reason is constitutional competition: the need to
 attract and retain capital and skilled labor gives countries an incentive to offer
 similarly generous constitutional guarantees of personal and economic free-
 dom. Third is constitutional conformity: countries face pressures to conform to
 global constitutional norms in order to win acceptance and support from
 domestic and international audiences alike. Last is the hypothesis that constitu-
 tionalism is characterized by network effects that reward countries for adopting
 the same type of constitutional regime that others have already adopted.

 A. Constitutional Learning

 Success breeds imitation, and constitutionalism is no exception. Countries
 copy legal and constitutional innovations from their most successful rivals in
 the hope of achieving similar success,33 and the more this type of imitation

 30. See Mutual Incomprehension, Mutual Outrage , ECONOMIST, Feb. 10, 2006, at 24
 (describing the violent protests and diplomatic squabbling that followed publication of caricatures
 of Mohammed in a Danish newspaper and the subsequent circulation of those caricatures over the
 Internet).

 31. See Frederick Schauer, The Politics and Incentives of Legal Transplantation , in
 Governance in a Globalizing World 253, 258-61 (Joseph S. Nye & John J. Donahue eds.,
 2000) (arguing that countries will tend to harmonize their laws with those of the "particular group
 or community of nations" that they wish to join); cf. PHILIP BOBBITT, THE SHIELD OF ACHILLES:
 War, Peace, and the Course of History 481-85 (2002) (defining the course of history in
 terms of the rise and fall of different conceptions of statehood or constitutional paradigms, and
 arguing that the international order is predicated upon the dominance of a particular paradigm);
 Samuel P. Huntington, The Clash of Civilizations and the Remaking of World Order
 20-21 (1998) (characterizing the structure of contemporary geopolitical conflict as a clash
 between several blocs of states representing different "civilizations," and that conflict of this
 nature holds out little hope for mutual reconciliation, much less growing similarity in the form of
 "Westernization").

 32. Cf. Thomas Pliimper & Christina J. Schneider, The Analysis of Policy Convergence, or:
 How to Chase a Black Cat in a Dark Room , 16 J. EUR. PUB. POL'Y 990, 998-1001 (2009)
 (discussing the possibility of "convergence clubs," or policy convergence upon multiple and
 competing loci).

 33. BOBBITT, supra note 31, at 482 (observing that other states are "quick to copy"
 successful legal innovations, "in a process Gibbon called 'creative emulation"'); Beth A.
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 occurs, the more similar constitutions will become. The notion that countries
 may improve themselves by learning from the constitutional law and
 experience of other countries has a long history and lies at the heart of the
 literature on comparative constitutional law.34 Likewise, much of the literature
 on constitutional design assumes, explicitly or otherwise, that the elements of
 successful constitutionalism can be identified, learned, and replicated across
 different countries.35 Of course, learning does not always take the form of
 borrowing or imitation: other countries have learned from the Lochner era, for
 example, but the lesson that they have drawn has been to avoid, rather than
 duplicate, that experience.36 Yet if a consensus emerges on what constitutional
 models should be avoided - if, for example, other countries agree that Lochner
 was a terrible mistake and consequently choose not to use the U.S. Constitution
 as a model for their own efforts - the result of such "aversive

 constitutionalism" will still be a degree of convergence (albeit not on the
 American model).37

 Far from being a rational process of fully informed choice, the process of
 learning from constitutionalism in other countries is characterized by a number
 of cognitive biases that tend to favor imitation and convergence. Like other
 policymakers, constitution makers lack both the information and cognitive cap-

 Simmons & Zachary Elkins, The Globalization of Liberalization: Policy Diffusion in the
 International Political Economy , 98 AM. POL. SCI. REV. 171, 184 (2004) (finding a statistically
 significant tendency on the part of countries to pursue the same economic policies adopted by
 high-growth countries).

 34. See, e.g., Printz v. United States, 521 U.S. 898, 977 (1997) (Breyer, J., dissenting)
 (observing that the experience of other countries may "cast an empirical light on the consequences
 of different solutions to a common legal problem"); MARY ANN Glendon, ABORTION AND
 Divorce in Western Law 1 (1987) ("Since controlled experimentation in law is hardly ever
 possible, legal scholars often use comparative law, just as they sometimes consult history, to see
 how legal systems of the past or present have dealt with similar problems to ours. The hope is that
 history and comparison will give us insight into our own situation."); JACKSON, supra note 2
 (contrasting convergence, resistance, and engagement as competing modes of comparative
 constitutionalism, and arguing in favor of engagement); Posner & Sunstein, supra note 2, at 136
 (arguing on the basis of the Condorcet Jury Theorem that the greater the number of states that
 have adopted a particular practice, the more likely that the practice is the superior or correct one).

 35. See, e.g., Peter C. Ordeshook, Are 'Western ' Constitutions Relevant to Anything Other
 Than the Countries They Serve?, 13 CONST. POL. ECON. 3, 3-21 (2002) (arguing that there exist
 "universal principles of democratic constitutional design, even if those principles remain largely
 undiscovered," and identifying a number of such principles).

 36. See Sujit Choudhry, The Lochner Era and Comparative Constitutionalism , 2 INT'L J.
 CONST. L. 1, 15-18 (2004) (discussing the extent to which Canadian constitutional law has sought
 to avoid Lochner as an anti-model in Canadian constitutional law); see also, e.g., Lee Epstein &
 Jack Knight, Constitutional Borrowing and Nonborrowing, 1 INT'L J. CONST. L. 196, 197-200
 (2003) (arguing that institutional design is a product of both "borrowing" and deliberate
 "nonborrowing"); Heinz Klug, Model and Anti-Model, the United States Constitution and the
 " Rise of World Constitutionalism, " 2000 WIS. L. REV. 597, 604-12 (raising the possibility that the
 U.S. Constitution may serve as an "Anti-Model"); Kim Lane Scheppele, Aspirational and
 Aversive Constitutionalism: The Case for Studying Cross-Constitutional Influence Through
 Negative Models, 1 INT'L J. CONST. L. 296, 300 (2003) (discussing how constitutions may serve
 as aversive models, meaning that they are carefully considered but deliberately not emulated).

 37. Scheppele, supra note 36, at 298 (arguing that rejected alternatives "cast their influence
 over the whole constitution building effort").
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 acity to make the best possible choices, and they invariably rely upon a variety
 of imperfect heuristics as a result.38 Such heuristics, however, are prone to
 generate self-reinforcing tendencies toward convergence by predisposing coun-
 tries to imitate a particular constitution simply because other countries have
 already imitated it, 9 for example, or because it is particularly well known.40

 B. Constitutional Competition

 Another factor that may encourage a form of constitutional convergence is
 heightened global competition for scarce resources. Globalization has increased
 the mobility of financial and human capital, both of which are crucial to
 economic growth and productivity.41 In the resulting struggle to attract and
 retain investment and skilled labor, countries can gain a competitive advantage
 by offering a legal infrastructure that appeals to these target audiences.42
 Investors, in particular, tend to favor countries that respect not only property
 rights,43 but also basic human rights and civil liberties.4 Thus, all other things

 38. See Zachary Elkins & Beth Simmons, On Waves, Clusters and Diffusion: A Conceptual
 Framework , 598 ANNALS AM. ACAD. POL. & SOC. SCI. 33, 43-44 (2005) (pointing out that
 policymakers are unlikely to possess both the factual knowledge and cognitive capacity needed to
 foresee the actual consequences of the choices that they make); Tushnet, supra note 6, at 1285-
 1301 (characterizing constitution making as more akin to "bricolage," wherein constitution
 makers "reach into the bag and use the first thing that happens to fit the immediate problem they
 are facing," than to "engineering," wherein constitution makers "sort through the concepts and
 assemble them into a constitutional design that ma[kes] sense according to some overarching
 conceptual scheme").

 39. See, e.g., Elkins & Simmons, supra note 38, at 43 (describing how "information
 cascades" can lead to convergence upon a particular policy choice, even if the policy is
 suboptimal); Posner & Sunstein, supra note 2, at 160-64 (arguing that, in theory, the accumulated
 wisdom behind the decisions of other jurisdictions to adopt a particular approach can provide a
 rational basis for adopting the same approach, but in practice, the tendency of real-life actors to
 imitate early adopters without exercising their own judgment generates "cascade effects" that
 unduly magnify the influence of the early adopters, who may themselves have been mistaken).

 40. See Elkins & Simmons, supra note 38, at 44 (noting that the policy choices of
 "prominent nations" tend to have a disproportionate impact on other countries because
 information about such choices is "highly available" to policymakers in other countries).

 41. See Law, supra note 26, at 1278-82 (noting that in the face of globalization "capital
 and skilled labor become increasingly mobile"); Tushnet, supra note 27, at 991 (noting that
 investors choose between nations based on "the likely return to their investments").

 42. See Law, supra note 26, at 1282, 1307-21, 1321-42 (noting that because of
 globalization, countries face a growing incentive to compete for both capital and skilled labor "by
 offering bundles of human and economic rights that are attractive to investors and elite workers");
 Tushnet, supra note 27, at 991 (noting that nations compete for investment by "providing
 constitutional protections for investment and having them enforced by an independent court"); cf,
 e.g., Zachary Elkins et al., Competing for Capital : The Diffusion of Bilateral Investment Treaties,
 1960-2000 , 60 INT'L ORG. 811, 836-38, 842 (2006) (finding that countries sign bilateral
 investment treaties - and thereby adopt property and contract rights for investors - when faced
 with competition from other countries for investment capital); David Leblang et al., Defying the
 Law of Gravity: The Political Economy of International Migration , http://ssrn.com/abstract=
 1421326 (June 17, 2009) (finding that a host country's political environment and legal policies
 relating to immigration and citizenship have the effect of encouraging or deterring potential
 immigrants).

 43. See, e.g., Daron Acemoglu & Simon Johnson, Unbundling Institutions , 113 J. POL.
 ECON. 949, 953 (2005) (reporting, on the basis of empirical analysis, that countries with greater
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 being equal, a country that credibly commits to respect such rights will be more
 attractive to those with financial and intellectual capital, whereas a country that
 fails to do so will be at a competitive disadvantage.45 Perhaps the most obvious
 and credible way for a country to make such commitments, in turn, is to offer
 guarantees in the form of constitutional rights, backed by a plausible
 enforcement mechanism such as an independent judiciary.46 Thus, the
 competition for highly mobile resources generated by globalization creates the
 potential for a constitutional "race to the top,"47 in which countries bid for
 investors and educated workers by offering bundles of rights with the greatest
 possible appeal to these constituencies.

 Constitutional competition for financial and intellectual capital should not
 be expected, however, to lead to full constitutional convergence across all
 countries. First, even if globalization generates a "race to the top" dynamic in
 the area of constitutional rights, it is likely to do so only for those categories of
 rights that are of particular interest to investors and skilled workers.48 For
 example, the kind of people for whom countries have an incentive to com-
 pete - namely, those who already have significant capital or earning power -
 are likely to place greater value upon traditional civil liberties and equality
 rights that respect their personal freedoms and protect them from discrimination
 and expropriation, than upon positive socio-economic rights that purport to
 guarantee them material necessities that they already possess in abundance.49

 protection against expropriation by "politicians and elites" have "substantially higher income per
 capita[,] . . . higher long-run growth rates[], greater investment rates, . . . and more developed
 stock markets"); Law, supra note 26, at 1308-1 1 (discussing the relationship between investment
 levels and respect for property rights).

 44. See, e.g., Law, supra note 26, at 1313-17, 1314 n.142 (surveying a large body of
 empirical research to the effect that, "on the whole, countries that uphold human rights tend to
 receive more foreign investment than countries that do not"); Lorenz Blume & Stefan Voigt, The
 Economic Effects of Human Rights , 60 KYKLOS 509, 531-32 (2007) (finding empirically that
 "basic human rights" have a positive impact on investment levels).

 45. See Law, supra note 26, at 1281 (noting that investors and skilled labor favor countries
 that respect individual liberty rights); Quan Li, Democracy, Autocracy, and Tax Incentives to
 Foreign Direct Investors: A Cross-National Analysis , 68 J. POL. 62, 71-72 (2006) (finding
 empirically that autocratic regimes compensate for their lack of strong property rights protection
 relative to democratic regimes by offering higher levels of incentives and subsidies to foreign
 investors).

 46. See Law, supra note 26, at 1308 (noting that "states have ample incentive to wield
 constitutional law as an instrument of policy for making credible commitments that will, directly
 or indirectly, attract and retain capital"); Daniel A. Färber, Rights as Signals , 31 J. LEGAL STUD.
 83, 85-94, 98 (2002) (arguing that constitutional commitments to human rights and judicial
 independence encourage investment by sending a credible signal to investors that a country can be
 trusted not to expropriate investments).

 47. See Law, supra note 26, passim.
 48. See id. at 1308-11, 1331-21 (describing why foreign investors favor property rights

 and civil liberties); id. at 1 32 1-40 (describing why elite workers favor civil liberties and a
 favorable political environment); see also id. at 1340-42 (anticipating the objection that countries
 may practice a form of "constitutional apartheid," in the form of extending rights protections only
 to investors and skilled workers, and explaining why such a strategy is unlikely to prove as
 effective as one of promising the same rights to everyone).

 49. See id. at 1282 n.15 (noting that countries may not offer bundles of second generation
 socio-economic rights "not simply because it is expensive to do so, but also because such a policy
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 Second, some countries may simply decline or fail to compete globally in
 industries that demand copious investments of intellectual capital. All other
 things being equal, such industries are inherently attractive targets for develop-
 ment because they are responsible for an increasing share of global trade and
 economic growth.50 Nevertheless, some countries may face relatively little
 incentive to engage in constitutional competition because they occupy niches in
 the global economy that demand relatively low amounts of skilled labor.51

 C. Constitutional Conformity

 Another impetus toward constitutional convergence is the degree to which
 countries experience pressure to conform to global norms. Countries, like
 people, often face incentives to conform their behavior to that of others.
 Sometimes, they may do so in order to solve coordination problems of the sort
 that drivers face when deciding which side of the road to use.52 Jack Goldsmith
 and Eric Posner have argued in this vein that much of international law exists
 for the purpose of "helping states achieve mutually beneficial outcomes by
 clarifying what counts as cooperation or coordination."53 In such situations,
 they suggest, international law amounts to a set of codified expectations that
 countries observe for their mutual benefit.54 Conformity can also be the product

 may prove more attractive to indigents and low-skilled workers than to the wealthy and well
 educated").

 50. See id. at 1296 ("International trade in natural resources has been eclipsed by
 movements of intangible assets, intellectual capital, and manufactured goods that owe their
 existence to tightly integrated multinational supply and production chains."); id. at 1325
 ("Intellectual capital is responsible for an increasing share of economic growth in the
 industrialized world."); Michael L. Ross, The Political Economy of the Resource Curse , 51
 WORLD POL. 297, 297-98 (1999) (noting that the proportion of the developing world's total
 export earnings attributable to the sale of primary commodities declined from over 80% in 1970 to
 less than 35% by 1993).

 5 1 . Such might be the case, for example, of countries endowed with natural resources, such
 as oil, that can be extracted and sold without the help of a substantial, highly educated workforce
 or even widespread popular support. The well-known thesis that countries that are rich in natural
 resources are more prone to authoritarianism and repression is, however, the subject of some
 empirical dispute. Compare, e.g., Michael L. Ross, Does Oil Hinder Democracy ?, 53 WORLD
 POL. 325, 332, 340-42 (2001) (finding empirically that higher levels of oil and mineral wealth are
 correlated with lower levels of democracy), with Stephen Haber & Victor Menaldo, Do Natural
 Resources Fuel Authoritarianism? A Reappraisal of the Resource Curse , 105 AM. POL. SCI. REV.
 1, 25 (2011) (concluding on the basis of a country-by-country empirical analysis that "oil and
 mineral reliance does not promote dictatorship over the long run" and may in fact inhibit it).

 52. The driving scenario is an example of what social scientists call a coordination
 problem. See RUSSELL HARDIN, MORALITY WITHIN THE LIMITS OF REASON 51-52 (1988) (using
 Sweden's switch from driving on the left to driving on the right as an example of a legal rule that
 solves a coordination problem); id. at 80 (arguing that the point of legal rules is to "constrain
 individuals' choices of strategy in order to produce a better outcome than would have resulted
 from unconstrained choices"); David S. Law, The Paradox of Omnipotence: Courts, Constitutions
 and Commitments , 40 Ga. L. REV. 407, 431 (2006) (citing several "examples to illustrate why
 individuals might wish to restrict their own options," including that of committing to drive on a
 specific side of the road).

 53. Jack L. Goldsmith & Eric A. Posner, The Limits of International Law 13, 32-
 43 (2005).

 54. See id.
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 of acculturation or socialization. States may adopt the same norm not because
 they are persuaded that the norm is good or because they are rewarded for
 doing so, but simply because others are behaving the same way.55

 A more tangible reason to conform, however, is to win the acceptance and
 approval of others.56 In everyday life, people shun and mistreat those whom
 they regard as deviant, and favor those whom they regard as similar to them-

 selves.57 Likewise, countries reward constitutional conformity on the part of
 other countries. Indeed, dominant states have been known to impose a constitu-
 tional template on weaker states or to demand conformity to such a template as
 a condition of normal relations.58 It is thus a rational strategy for weaker states

 to engage in constitutional conformity as a means of currying favor with
 dominant states and securing recognition from the international community.59

 55. Goodman & Jinks, supra note 64, at 642-46 (distinguishing "acculturation" from both
 "persuasion" and "coercion," and arguing that human rights law spreads transnational^ via all
 three mechanisms).

 56. See Michel Rosenfeld & András Sajó, Spreading Liberal Constitutionalism: An Inquiry
 into the Fate of Free Speech Rights in New Democracies , in THE MIGRATION OF
 Constitutional Ideas, supra note 1, at 142, 169 (noting the impact of the "liberal expectations
 of the European institutional elite" on constitutional doctrine in Hungary during its transition to
 democracy); Schauer, supra note 31, at 258 (hypothesizing that "[t]he desire of a country to be
 received or respected or esteemed by a particular group or community of nations" influences both
 "the degree to which that country will attempt to harmonize its laws with those of the group or
 community of nations," and "the extent to which the country's laws will eventually resemble the
 laws of that group or community of nations").

 57. See infra notes 93-94 and accompanying text (discussing the phenomena of homophily
 and homogamy).

 58. See, e.g., GOLDSMITH & POSNER, supra note 53, at 128-30 (noting that, during the
 nineteenth century, Western powers applied a "standard of civilization" consisting of "basic rights
 for foreign nationals, a well-organized government with the capacity for international relations, a
 Western-style legal system, and conformity to international law" in order "to determine whether
 and to what extent to have relations with non-Western states"); CHARLES PARKINSON, BILLS OF
 Rights and Decolonization: The Emergence of Domestic Human Rights Instruments

 in Britain's Overseas Territories 1-19 (2007) (describing Britain's insistence upon the
 inclusion of a bill of rights modeled after the European Convention on Human Rights in the post-
 independence constitutions that it drafted for its former African and Caribbean colonies); Noah
 Feldman, Imposed Constitutionalism , 37 CONN. L. Rev. 857, 858-59 (2005) (citing the interim or
 permanent constitutions of the former Yugoslavia, East Timor, Afghanistan, Iraq, postwar
 Germany, and postwar Japan as all having been "drafted and adopted in the shadow of the gun");
 John W. Meyer et al., World Society and the Nation-State , 103 AM. J. SOC. 144, 163 (1997)
 (observing that "[i]n the West since at least the 17th century, nation-states have claimed
 legitimacy in terms of largely common models" consisting of "similar rationalized identities and
 purposes"). But cf David S. Law, The Myth of Imposed Constitutionalism in Japan , in THE
 Social and Political Foundations of Constitutions (Denis Galligan & Mila Versteeg eds.,
 forthcoming 2012) (arguing that constitutional adoption inevitably entails a degree of imposition,
 and questioning both the coherence and relevance of the distinction between imposition by
 domestic political actors and imposition by foreign governments).

 59. See infra notes 76-80 and accompanying text (discussing the attractiveness to
 "marginalized states" of a deliberate strategy of conformity); cf Meyer et al., supra note 58, at
 164 (noting that it is generally the case among nations that "the poor and weak and peripheral
 copy the rich and strong and central").
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 Japan's experience in the late nineteenth century illustrates such a strategy
 in action. The widespread adoption during the Meiji Restoration of Western
 technology, law, and institutions, including a parliamentary form of govern-
 ment,60 was motivated in part by a desire to secure "the respect of the Western
 powers,"61 and to convince the rest of the world that Japan was a "civilized"
 state deserving of treatment as a full and equal peer in the society of nation-
 states.62 The outcome was precisely as hoped: the Western powers relinquished
 their extraterritorial privileges and returned full control over tariffs to the
 Japanese soon after the new constitutional system was introduced.63

 It remains the case today that countries face powerful incentives to engage
 in constitutional conformity. States must satisfy certain expectations to secure
 the recognition and acceptance of the international community, and these
 expectations are increasingly constitutional in nature. From a sociological
 perspective, membership in the "world society" of nation-states requires
 compliance with the norms and standards of "world culture," and countries
 seek to demonstrate their compliance by incorporating these norms into their
 constitutions.64 Entry into this "world society" occurs, quite literally, "via
 application forms (to the United Nations and other world bodies) on which the
 applicant must demonstrate appropriately formulated assertions about
 sovereignty and control over population and territory, along with appropriate
 aims and purposes."65 Prominent among the "standardized purposes" and "self-

 60. See Edwin O. Reischauer, The Japanese Today: Change and Continuity 87
 (1988) (discussing Japan's decision in the late 1800s to adopt a national constitution).

 61 . Id. (noting that the Meiji Restoration introduced a Western-style cabinet and parliament
 in part for the specific purpose of "gaining the respect of the Western powers").

 62. D. Eleanor Westney, Imitation and Innovation: The Transfer of Western
 Organizational Patterns to Meiji Japan 1, 18-19 (1987) (observing that Japan's Meiji-era
 emulation of Western institutions and practices was motivated in part by "the desire to make Japan
 into a modern nation that was the equal of the Western powers, one that would be respected
 internationally as a modern, 'civilized' society"); see also, e.g., WADE JACOBY, IMITATION AND
 Politics: Redesigning Modern Germany 23-24 (2000) ("Elites in Meiji Japan used
 institutional transfer to strengthen their society against the threat of foreign penetration and the
 reduction of national sovereignty.").

 63. See Reischauer, supra note 60, at 89.
 64. Meyer et al., supra note 58, at 153 (noting that the goals defined by the world cultural

 order are often expressed in the form of constitutions that "typically emphasize goals of both
 national and equitable individual development"); see also Ryan Goodman & Derek Jinks, How to
 Influence States: Socialization and International Human Rights Law , 54 DUKE L.J. 621, 648-50
 (2004) (arguing that transnational constitutional isomorphism is in part the product of
 "acculturation" processes, and discussing cultural and social mechanisms for the spread of
 constitutional norms among states); David Strang & John W. Meyer, Institutional Conditions for
 Diffusion , 22 THEORY & SOC'Y 487, 491 (1993) (commenting upon "the homogenous cultural
 construction of contemporary nation-states"). For a skeptical view of the impact of world culture,
 see Simmons & Elkins, cited above in note 33, who find empirically that countries are
 significantly more likely to mimic the macroeconomic policies of other countries that share the
 same dominant religion. They conclude that countries do not "absorb[] global culture willy-nilly,"
 but rather copy the policies of countries that they perceive as belonging to the same cultural
 reference group. See id. at 185, 187.

 65. Meyer et al., supra note 58, at 158; see also, e.g., B.S. Chimni, International
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 evident goals" of the nation-state, in turn, is the protection of the rights of
 citizens and individuals.66 Formal enactment of the "conventionalized" nation-

 state "script" - which includes the constitutional incantation of various
 individual rights - qualifies a government for the treatment and status accorded

 a sovereign state.67 These pressures toward conformity are only reinforced by
 the existence of international institutions such as the United Nations and its

 various agencies, which are designed not simply to facilitate communication
 among their members, but also "to promote the homogenization of their
 members around models of progressive policy."68

 Indeed, countries now face concrete pressures to conform not merely to a
 world culture, but rather to a world constitution .69 Philip Bobbitt characterizes

 the society of nation-states as currently possessing a "constitution" in the form
 of the modern-day "Peace of Paris" that marked the close of the Cold War.70 At
 the heart of this "constitution" is the 1990 Charter of Paris, which "more or less

 explicitly" reaffirms, amends, and extends the Charter of the United Nations.71
 The text of the Charter of Paris places dramatic emphasis upon democratization

 and human rights: its core provisions single out the "protection and promotion"
 of "human rights and fundamental freedoms" as the "first responsibility of
 government."72 The Peace of Paris, suggests Bobbitt, is "the source of an
 overarching constitutional order that sets the standard to which all national

 73
 legal and political institutions must conform." In recent years, moreover,
 adherence to this constitutional order has frequently been backed by more than

 just moral suasion or socialization. The growing willingness of the international

 Institutions Today: An Imperial Global State in the Making, 15 EUR. J. INT'L L. 1, 15 (2004)
 (noting that the United Nations insists upon "formal compliance with the norms of liberal
 democracy," and arguing that such compliance amounts in practice to the spread throughout the
 third world of the "neo-liberal state"); Julian Go, A Globalizing Constitutionalism? Views from the
 Postcolony, 1945-2000, 18 INT'L SOC. 71, 90 (2003) ("World society dictates that constitutions
 are necessary for modern statehood, expressing a near hegemony of legal-rational principles for
 controlling authority and political construction or reconstruction. Written constitutions have
 become so important for state legitimacy in the world system that some social scientists
 characterize them as a universal requirement." (internal citation omitted)).

 66. Meyer et al., supra note 58, at 153; see also Strang & Meyer, supra note 64, at 491
 ("States subscribe to remarkably similar purposes - economic growth, social equality, the political
 and human rights of the individual.").

 67. Meyer et al., supra note 58, at 159.
 68. Strang & Meyer, supra note 64, at 492.
 69. See, e.g., BOBBITT, supra note 31, at 636-37 (pointing to the existence of a world

 "constitution" based upon the "Peace of Paris"); Erika de Wet, The International Constitutional
 Order , 55 INT'L & COMP. L.Q. 51,51 (2006) (arguing that there exists "an emerging international
 constitutional order consisting of an international community, an international value system and
 rudimentary structures for its enforcement").

 70. Bobbitt, supra note 3 1 , at 636-37.
 71. Id. at 635-36.

 72. Conference on Security and Cooperation in Europe: Charter of Paris for a New Europe
 and Supplementary Document to Give Effect to Certain Provisions of the Charter, 30 INT'L
 Legal Materials 1993 (Jan. 1991), quoted in Bobbitt, supra note 31, at 637.

 73. Bobbitt, supra note 31, at 638.
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 community to intervene with force in supposedly domestic conflicts on both
 humanitarian and political grounds illustrates that respect for state sovereignty
 has become increasingly conditional upon observance of certain basic rights.74
 What held true in Meiji Japan thus holds true today: a state that wishes to ward
 off threats to its sovereignty and autonomy is wise to mimic those it fears.75

 A deliberate strategy of constitutional conformity may prove especially
 attractive to what might be called marginal states, or states that struggle for
 whatever reason to obtain, maintain, or consolidate the recognition and
 approval of world society.76 Contemporary examples of marginal states that
 have courted foreign approval and enhanced their legitimacy by engaging in
 constitutional conformity include South Africa, a former pariah nation that has
 elevated its post-apartheid stature by absorbing constitutional ideas and
 influences from abroad on a generous and ongoing basis;77 Israel, which is
 perpetually beleaguered by diplomatic and legal efforts to undermine its
 legitimacy as a state,78 but has sought to publicize and capitalize upon the
 legitimacy-enhancing work of the Israeli Supreme Court;79 and Taiwan, which
 is deprived of regular diplomatic relations with most of the world and has

 74. See, e.g., id. at 471-74 (noting the difficulty of reconciling the war in Kosovo with the
 traditional conception of territorial sovereignty embodied in the U.N. Charter); id. at 638-39
 (observing that the Peace of Paris - "the source of an overarching constitutional order that sets the
 standard to which all national legal and political institutions must conform" - includes "a change
 in the definition of sovereignty that allows human rights to become an enforceable part of
 international law," and invoking the abrogation of Serbian sovereignty in Kosovo as an example);
 Jeremy A. Rabkin, Law Without Nations: Why Constitutional Government Requires
 Sovereign States 186 (2005) (citing comments made by former UN Secretary General Kofi
 Annan in the aftermath of NATO's bombing campaign against Serbia). Recent events in Libya
 and Côte d'Ivoire, in the form of armed international intervention under the auspices of the United
 Nations to protect civilians and promote democratic regime change, only underscore the
 increasing conditionality of state sovereignty upon respect for basic constitutional norms. See
 Barack Obama, David Cameron & Nicolas Sarkozy, Libya's Pathway to Peace , INT'L HERALD
 Trib., Apr. 15, 2011, at 7 (emphasizing that the "international community," Arab League, and
 United Nations Security Council acted "to protect the people of Libya" from their own
 government, and that continued NATO intervention is necessary to promote "a genuine transition
 from dictatorship to an inclusive constitutional process"); Colum Lynch, U.N. Strikes at Leader 's
 Forces in Ivory Coast , WASH. POST, Apr. 5, 2011, at Al (describing the use of United Nations
 helicopter gunships against the forces of the incumbent president of Côte d'Ivoire, who had
 refused to leave office after his opponent had been certified by the United Nations as the winner of
 the presidential election).

 75. See JACOB Y, supra note 62, at 23-24 (observing that elites in Meiji Japan pursued a
 strategy of "becoming more like those they fear" to ward off foreign domination).

 76. See supra note 59 and accompanying text.
 77. See Schauer, supra note 3 1 , at 259.
 78. See, e.g., RABKIN, supra note 74, at 152-55 (describing European support for a legal

 provision that would have defined Jewish habitation in Old Jerusalem as a "war crime"); id. at
 172-73 (discussing United Nations General Assembly Resolution 3379, which condemned
 Zionism as a "form of racism" but has since been revoked).

 79. See Letter from Yariv Ovadia, Consul for Communications and Public Affairs,
 Consulate General of Israel in Los Angeles, to Professor David S. Law (Mar. 8, 2005) (on file
 with author) (introducing a mailing of Israeli constitutional case law on the subject of torture to
 American legal scholars).
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 responded in part by adopting political and constitutional reforms that it knew
 would win the approval of a clique of powerful nations.80

 Constitutional conformity can also help a regime to secure recognition and
 acceptance from crucial domestic constituencies in a variety of ways.81
 Adoption of constitutional principles that command a broad normative
 consensus is one way of appeasing both domestic and foreign critics who might
 otherwise foment opposition to a regime.82 The international acceptance that
 comes with the pursuit of conformity is also likely to have a number of positive
 effects on domestic support for the regime. First, the imprimatur of the
 international community can be expected to impress or at least mollify some
 domestic audiences. Second, a government that enjoys international acceptance
 is less likely to face severe external threats to its survival and can therefore
 devote greater resources to securing support and consolidating political control.
 Third, the opportunity to participate in various international and transnational
 organizations that have assumed importance as mechanisms for collective
 policymaking and dispute resolution further bolsters a regime's domestic
 acceptance by enhancing not only its prestige, but also its ability to address
 important policy issues that have a transnational dimension.83

 In sum, states face a variety of incentives and pressures to engage in
 constitutional conformity. In exchange for reciting and adopting a standard
 constitutional script, they enjoy membership in the international community
 and all the tangible and intangible benefits that accompany such membership.
 The very existence of such a script reflects the extent to which global
 constitutionalism is generic: any norm that a country must adopt in order to
 gain the acceptance of international and domestic audiences alike is by
 definition a generic norm. As the sociological literature on global constitution-
 alism acknowledges, however, the existence of pressures toward conformity
 with the requirements of "world society" does not necessarily imply full
 convergence on a single, comprehensive constitutional model but allows for the
 possibility that cross-cutting, "sub-global" influences - such as religion,

 80. See David S. Law & Wen-Chen Chang, The Limits of Transnational Judicial Dialogue ,
 86 Wash. L. Rev. (forthcoming 2011) (quoting a Taiwanese Constitutional Court justice's
 observation that Taiwan hopes that democratization, respect for human rights, and being on the
 "frontline of the Freedom House rankings" will enable it to become "less isolated," and
 documenting, on the basis of confidential interviews with members of the Constitutional Court,
 that the question of "how this makes us look internationally" is a factor in how the justices decide
 cases, albeit "a more distant consideration"); Robert A. Madsen, The Struggle for Sovereignty
 Between China and Taiwan , in PROBLEMATIC SOVEREIGNTY: CONTESTED RULES AND POLITICAL
 POSSIBILITIES 141, 174 (Stephen D. Krasner ed., 2001) (noting that Taiwan's leadership grasped
 that adoption of such reforms as "a French-style system of parliamentary and presidential direct
 elections" would elicit "more sympathy from Japan, the United States, and the European Union").

 81. See id. at 181 (noting that international recognition has traditionally conferred three
 notable advantages upon a state: "embassies and the customary diplomatic privileges, a measure
 of political acceptance by other governments, and somewhat greater domestic authority").

 82. Meyer et al., supra note 58, at 160.
 83. See, e.g., SLAUGHTER, supra note 2, at 135-62 (discussing the rise of "global

 governance" by transnational and international organizations); Law & Chang, supra note 80
 (detailing Taiwan's diplomatic isolation and consequent inability to join or participate in official
 international policymaking organizations such as the United Nations and World Bank).
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 ideology, and post-colonial struggle - may ultimately generate a combination
 of convergence and differentiation.84

 D. Constitutional Networks

 A novel theoretical reason to expect convergence is the existence of what
 might be called "constitutional network effects." Economists have identified a
 number of settings in which one person's decision to adopt a particular standard
 has positive consequences for other adopters of the same standard.85 The value
 of a particular form of communication or technology - the English language,
 for example, or the Macintosh computer operating system - increases with the
 number of people who share that means of communication. The more people
 who learn a particular language or adopt a given operating system, the more
 useful that language or operating system becomes. An increase in the number
 of people who learn the language creates more opportunities for communi-
 cation, while an increase in the number of people who use the operating system
 promotes the production of a greater variety of compatible software at lower
 prices.86 In both cases, as the size of the network increases, the utility of the
 network itself increases.87 These increases in the value of network membership
 not only confer benefits upon existing users, but also encourage additional
 users to join, which in turn drives up the value of network membership even
 further. Markets for goods that are characterized by positive consumption
 externalities of this type are said to exhibit network effects.88

 84. See Go, supra note 65, at 87-90 (arguing that "subglobal" influences of "empire,
 religion and ideology" combine with pressures toward conformity with "world society" to
 generate a combination of both constitutional "convergence" and constitutional "differentiation").

 85. See, e.g., Dan L. Burk, Law as a Network Standard , 8 YALE J.L. & TECH. 63, 72 (2005)
 (noting that "network effects" "arise in situations where the value of a system increases as users
 are added"); Elkins & Simmons, supra note 38, at 41 (discussing situations in which an increase
 in the number of users of a product increases the value of the product to all of its users); Michael
 L. Katz & Carl Shapiro, Systems Competition and Network Effects , 8 J. ECON. PERSP. 93, 94
 (1994) (identifying two generic situations in which consumers benefit from coordinated
 consumption of the same good - those involving communication networks, and those falling
 under a "hardware/software" paradigm).

 86. The more people who buy Macintosh computers, for example, the larger the market
 becomes for Macintosh software and accessories. Increases in the size of the market encourage
 lower prices, greater variety, and higher quality. The production of computer software is
 characterized by a combination of high fixed costs and negligible marginal costs: the cost of
 developing a computer program does not increase with the number of people who use the
 program. A larger market enables software makers to distribute these fixed costs over a larger
 number of consumers, which not only lowers the cost per consumer, but also raises the amount
 that can be spent on further development. See Katz & Shapiro, supra note 85, at 99, 109.

 87. Id. at 94, 109 (noting that, in such situations, each user's adoption of the technology or
 standard has "positive consumption externalities" for other users, meaning that the value of
 membership in the network of users "is positively affected when another user joins and enlarges
 the network").

 88. Burk, supra note 85, at 72 ("Network effects may arise in situations where the value of
 a system increases as users are added. Purchasers of such goods find the good increasingly
 valuable as others also purchase the good. Typically, the increased value accrues to subsequent
 adopters as a positive externality."); Katz & Shapiro, supra note 85, at 94 ("Because the value of
 membership to one user is positively affected when another user joins and enlarges the network,
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 Shared legal standards, no less than shared technological or linguistic
 standards, generate network effects that both benefit existing users and
 encourage adoption by additional users. Users of a widespread and established
 legal regime can take advantage of accumulated "legal capital": the more that
 corporations choose to incorporate under Delaware corporate law, for example,
 the better developed and more predictable that Delaware corporate law
 becomes.89 At a macroeconomic level, states also derive considerable benefit
 from belonging to legal networks that comprise many members, large markets,
 and needed resources. Common legal rules for the manufacture, sale, and
 movement of goods benefit producers and consumers alike by lowering barriers
 to interaction and exchange.90 Belonging to a given legal network may also
 attract investment from other network members. Common law countries, for
 example, are not only more likely to receive foreign direct investment from the
 United States, but also tend to receive larger quantities of such investment than
 countries that do not share a common law heritage.91

 The process of globalization, meanwhile, only adds to the pressure for
 expansion of legal networks. As technology continues to advance, the
 importance of natural and physical barriers to movement and exchange will
 continue to subside, leaving primarily political and legal impediments in their
 place. To the extent that incompatible legal standards play the role of
 bottleneck to globalization in other domains - trade, finance, communication,
 migration - an expanding array of actors will become motivated to achieve
 legal compatibility.

 Constitutional systems, like communications networks and corporate law
 regimes, are also characterized by the existence of network effects. To adopt a
 constitutional framework already in widespread use elsewhere is both to access
 and augment a body of ready-made constitutional jurisprudence that embodies

 such markets are said to exhibit 'network effects' or 'network externalities.'").
 89. See, e.g., ROBERTA ROMANO, THE GENIUS OF AMERICAN CORPORATE LAW 5-6, 40

 (1993); Burk, supra note 85, at 69 (discussing the advantages conferred by the accumulation of
 "legal capital"); Michael Klausner, Corporations, Corporate Law, and Networks of Contracts , 5 1
 Va. L. Rev. 757, 774, 842 (1995) (equating a firm's charter with a contractual term, the value of
 which includes "network benefits" that increase with, inter alia, the number of "judicial rulings"
 and the development of "common practices" among firms employing the same term); Brett H.
 McDonnell, Getting Stuck Between Bottom and Top : State Competition for Corporate Charters in
 the Presence of Network Effects , 31 HOFSTRA L. REV. 681, 717-26 (2003) (simulating via
 computer the outcome of state competition for corporate charters in the presence of network
 effects).

 90. See, e.g., DAVID VOGEL, TRADING UP: CONSUMER AND ENVIRONMENTAL
 Regulation in a Global Economy 250 (1995) (observing that "producers who operate in
 many markets have a strong interest in making national product standards more similar, in order to
 reduce their production costs"); Burk, supra note 85, at 74 (noting that "legal compatibility allows
 individuals and entities to invest once in learning the legal system, then apply that investment
 across multiple jurisdictions," "particularly as capital, goods, and individuals interact or move
 across borders").

 91. See Steven Globerman & Daniel Shapiro, Global Foreign Direct Investment Flows:
 The Role of Governance Infrastructure , 30 WORLD DEV. 1899, 1914-16 (2002) (finding that the
 probability and amount of foreign direct investment in a country is significantly influenced by the
 quality of its "governance infrastructure," including its legal system).
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 a wealth of collective experience.92 Yet the benefits of membership in a
 constitutional network far exceed convenient access to a pool of legal capital.
 What is at stake in the expansion of constitutional networks is nothing less than
 peace and prosperity on a global scale. In everyday life, people are more
 inclined to interact and partner with others who share the same educational,
 socioeconomic, religious, or ethnic background.93 The same principle holds
 true for countries: members of the same constitutional network, or
 constitutional kin, enjoy closer and more harmonious ties with fellow family
 members than with nonmembers.94

 There is considerable empirical evidence that membership in a thriving
 constitutional network can favorably influence a country's prospects for both
 economic prosperity and military security. One can think of the world's
 democracies and autocracies as constituting two distinct networks. All other
 things being equal, a liberal democracy is likely to enjoy more peaceful and
 profitable relations with other liberal democracies than with authoritarian,
 communist, or fundamentalist regimes: constitutional similarity facilitates
 mutually beneficial interaction.

 First, on the economic front, democracies enjoy closer trade relations with
 one another.95 On average, a pair of democratic states engages in 15% to 20%

 92. Cf. Tom Ginsburg, Confucian Constitutionalism? The Emergence of Constitutional
 Review in Korea and Taiwan , 27 LAW & SOC. INQUIRY 763, 111 (2002) (noting that courts in new
 democracies, which tend by definition to suffer from a lack of preexisting home-grown
 constitutional jurisprudence, are often "active in looking abroad" for inspiration, ideas, doctrines,
 and practical solutions).

 93. See EVERETT M. ROGERS, DIFFUSION OF INNOVATIONS 19 (5th ed. 2003) (noting that
 "homophilous communication" among individuals that "belong to the same groups, live or work
 near each other and share similar interests" is more likely than "heterophilous communication"
 among individuals who are "different in certain attributes"). This bias in favor of those who are
 similar to ourselves is true, for example, of our choice of social and marriage partners - a
 tendency known among sociologists as homogamy. See, e.g., Earnest W. Burgess & Paul Wallin,
 Homogamy in Social Characteristics , 49 AM. J. SOC. 109, 123 (1943) (finding that people engage
 in "assortative mating" on the basis of such factors as "religious affiliation and behavior, family
 background, courtship behavior, conceptions of marriage, social participation and family
 relationships"); Matthijs Kalmijn, Status Homogamy in the United States , 97 AM. J. SOC. 496, 496
 (1991) (showing that people strongly favor marriage partners of similar educational background);
 Jan Trost, Some Data on Mate-Selection: Homogamy and Perceived Homogamy , 29 J. MARRIAGE
 & Fam. 739, 739 (1967) (documenting the existence of "perceived homogamy," wherein those
 who "perceive similarities in each other" favor one another in mate selection).

 94. See ROBERT AXELROD, THE COMPLEXITY OF COOPERATION: AGENT-BASED MODELS
 of Competition and Collaboration 205 (1997) (noting that policymakers "are likely to
 imitate the practices of nations with whom they share linguistic, religious, historical, or social
 ties"); Michael W. Doyle, Kant, Liberal Legacies, and Foreign Affairs, Part 2, 12 PHIL. & PUB.
 AFF. 323, 325-30 (1983) (arguing that liberal states display an "extreme lack of public respect or
 trust" toward nonliberal states that poisons "relations between liberal and nonliberal societies");
 infra text accompanying notes 96-102 (discussing the "democratic peace" thesis and the trade
 benefits of constitutional homogeneity).

 95. See John R. Oneal & Bruce M. Russett, The Classical Liberals Were Right :
 Democracy, Interdependence and Conflict, 1950-1985 , 41 INT'L STUD. Q. 267, 270-71 (1997)
 (observing that "democracies are inclined to trade with one another," and reasoning that they are
 also more likely to keep their trade agreements with one another due to the existence of
 constitutional checks and balances that make repudiation of existing policy more difficult);
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 more trade with one another than a mixed pair consisting of a democracy and
 an autocracy,96 and this pattern is only becoming more pronounced over time.97
 Moreover, the explanation for this pattern does not lie in any innate tendency of
 democratic regimes to engage in higher levels of trade, as trade flows between
 autocratic states are not significantly lower than those between democratic
 states.98 What appears to make the decisive difference, instead, is whether both
 states are of a common constitutional type. Thus, the greater the number of
 states that belong to a constitutional family, the greater the amount of trade that
 will occur among them. The addition of a new member to the family promises
 increased trade to the new member and the existing members alike.

 Second, and no less importantly, liberal democracies are less likely to
 wage war against one another than are other types of regimes. In recent years, a
 scholarly consensus has emerged among political scientists in favor of the
 "democratic peace" thesis, which holds that democracies tend not to fight one
 another.99 This pattern is not attributable to any intrinsic unwillingness or
 inability of liberal democracies to wage war: liberal states are, as one scholar
 puts it, "as aggressive and war prone as any other form of government or

 Edward D. Mansfield et al., Free to Trade: Democracies, Autocracies, and International Trade ,
 94 Am. Pol. SCI. Rev. 305, 318 (2000) (arguing that "aggregate trade barriers will be lower
 between democracies than between a democracy and an autocracy" and that "trade between
 democracies tends to be more extensive than commerce within mixed pairs"). But see JOANNE
 Gowa, Ballots and Bullets: The Elusive Democratic Peace 14-19 (1999) (expressing
 doubt as to the existence of "strong and consistent evidence that trade flows are higher between
 democracies").

 96. Mansfield et al., supra note 95, at 314, 315 tbl.l.
 97. See id. at 318 (observing that, by the 1990s, "the average volume of trade between a

 democracy and an autocracy was roughly 40% less than that of democratic dyads").
 98. See id. at 314.

 99. See, e.g., DAN REITER & ALAN C. STAM, DEMOCRACIES AT WAR 2 (2002) ("[A]
 consensus formed in the academic community during the early 1990s that democracies almost
 never fight each other."); Zeev Maoz & Bruce Russett, Normative and Structural Causes of
 Peace, J 946-1 986, 87 AM. POL. SCI. REV. 624, 624 (1993) (deeming acceptance of the
 democratic peace thesis "one of the most significant nontrivial products of the scientific study of
 world politics"); Oneal & Russett, supra note 95, at 269 (characterizing the evidence that
 democracies rarely fight one another as "powerful").

 Some scholars remain skeptical of the democratic peace thesis. See, e.g., Bruce Russett et al.,
 The Democratic Peace, 19 INT'L SECURITY 164, 164-75 (1995) (documenting criticism of the
 "conventional wisdom" of the democratic peace); David E. Spiro, The Insignificance of the
 Liberal Peace, 19 INT'L SECURITY 50, 50 (1994) (contending that "the absence of wars between
 liberal democracies is not statistically significant except for a brief period during World War I").
 Even on the most skeptical of accounts, however, the years since World War II offer significant
 support for the democratic peace thesis. See GOWA, supra note 94, at 112 (critiquing the
 democratic peace thesis at length, but acknowledging as an empirical matter that, since World
 War II, democracies have been significantly less likely than other types of regimes to engage in
 war with one another). For a recent empirical argument that attributes the peaceful coexistence of
 liberal democracies not to the fact that they are democratic, but rather to the fact that they are
 market states, see Erik Gartzke, The Capitalist Peace, 51 AM. J. POL. SCI. 166, 169-73 (2007).
 Even if correct, however, Gartzke' s argument that the so-called "democratic peace" might more
 accurately be called the "capitalist peace" does not undermine the argument made here that
 constitutional homogeneity among states produces positive network externalities.
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 society in their relations with nonliberal states."100 Rather, as in the case of
 trade, the explanation for the democratic peace appears to lie at least partly in
 the affinity that members of a constitutional family or network exhibit toward
 fellow members.101 There is evidence to suggest, for example, that autocracies
 are much less likely to fight one another than to fight democracies.102 Thus, in
 matters of security as in matters of trade, network effects attract new members
 to existing constitutional networks. These network effects ought to manifest
 themselves in the form of constitutional convergence among the membership of
 each network.

 II.

 Methods for Measuring and Comparing Constitutions

 A. A New Empirical Data Set on Constitutional Rights

 The raw material of our empirical analysis is a new database of the rights-
 related provisions of the written constitutions of every country in the world.103
 A threshold question that empirical researchers must address is that of how to
 define the object of study: when we say that we are analyzing data on the
 world's constitutions, what do we mean by "constitution"? There is a
 substantial and long-standing literature on the question of what constitutes a
 constitution.104 Consequently, the term can be defined in a number of ways,

 100. Michael W. Doyle, Kant, Liberal Legacies, and Foreign Affairs , 12 PHIL. & PUB.
 Affairs 205,225 (1983).

 101. Id. at 325-30 (arguing that liberal states display an "extreme lack of public respect or
 trust" toward nonliberal states that poisons "relations between liberal and nonliberal societies").

 102. The probability of war between two democracies remains somewhat lower, however,
 than the probability of war between two autocracies. See Oneal & Russett, supra note 95, at 288-
 89 (analyzing data from 1950 through 1985, and reporting a 0.137 probability of military conflict
 between an autocracy and a democracy, as opposed to a 0.071 probability of conflict between two
 autocracies and a 0.054 probability of conflict between two democracies).

 103. This dataset is first introduced in Benedikt Goderis & Mila Versteeg, The
 Transnational Origins of Constitutions: An Empirical Analysis, http://ssrn.com/abstract= 1906707
 (Aug. 8, 2011).

 104. See, e.g., ALBERT VENN DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE
 Constitution 22 (8th ed. 1915) (defining the constitution as "all rules which directly or
 indirectly affect the distribution or the exercise of the sovereign power in the state"); Anthony
 King, The British Constitution 3 (2007) (defining the constitution as "the set of the most
 important rules and common understandings in any given country that regulate the relations
 among that country's governing institutions and also the relations between that country's
 governing institutions and the people of that country"); Karl N. Llewellyn, The Constitution as an
 Institution , 34 COLUM. L. REV. 1, 3 (1934) (arguing that the constitution is not a document, "but a
 living institution built (historically, genetically) in first instance around a particular document");
 Matthew S.R. Palmer, Using Constitutional Realism to Identify the Complete Constitution:
 Lessons From an Unwritten Constitution , 54 AM. J. COMP. L. 587, 592-93 (2006) (developing the
 perspective of "constitutional realism" that "seeks to identify the nature of a constitution through
 observing its operation in reality"); Ernest A. Young, The Constitution Outside the Constitution ,
 117 YALE L.J. 408, 411 (2007) (noting that "much - perhaps even most - of the 'constitutional'
 work in our legal system is in fact done by legal norms existing outside what we traditionally
 think of as 'the Constitution'").
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 depending upon the context.105 The fundamental divide is between definitions
 keyed to formal legal status and definitions keyed to actual practice: one may
 study either a country's de jure or "large-C" constitution, meaning the formal
 legal rules that purport to be foundational, or its de facto or "small-c"
 constitution, meaning "the body of rules, practices, and understandings that
 actually determines who holds what kind of power, under what conditions, and
 subject to what limits."106

 The focus of this Article is on constitutions in a formal and legal sense.
 Accordingly, our analysis excludes judicial interpretations and unwritten
 constitutional conventions and practices, even though these may be integral
 parts of a country's small-c, or de facto, constitution. At the same time,
 however, we do not limit ourselves strictly to the analysis of formal legal
 documents that explicitly describe themselves as constitutional. Instead,
 consistent with other empirical literature on written constitutions and with a
 functional definition of what counts as "constitutional," we cast our net more
 broadly to include any legal document (or collection of legal documents) that
 satisfies either a formal or a functional criterion.107

 First, any document or set of documents that a country formally
 designates as its "constitution" was treated as such, regardless of whether it is
 enacted like ordinary legislation or purports to be entrenched. Most of the
 constitutions in the data were included pursuant to this criterion. Second,
 formal legal instruments that are not explicitly labeled "constitutional," but
 nevertheless govern functionally constitutional matters such as the basic
 structure, powers, and limits of the state, were also treated as constitutional.
 Examples from this category include Israel's Basic Laws,108 the United
 Kingdom's 1998 Human Rights Act,109 and Canada's 1960 Bill of Rights.110
 Excluded from this category, by contrast, are statutes enacted to implement
 constitutional requirements or execute constitutional obligations. Few
 constitutions were included in the data on the sole basis of this criterion.
 Suspension of a constitution was not coded as an amendment to the
 constitution, unless the suspension was pursuant to another constitutional
 document that thereby effectively superseded the suspended constitution.

 As a general rule, rights had to be mentioned somewhat explicitly in order
 to be deemed part of the constitution. For example, if a constitution contained
 an express right to "liberty," this language was not coded as constituting a

 105. See, e.g., ELKINS ET AL., supra note 5, at 36-40 (distinguishing between "constitution
 as function" and "constitution as form" and choosing the latter definition for their empirical
 analysis).

 106. See Law, supra note 7, at 377.
 107. See , e.g., ELKINS ET AL., supra note 5, at 49 (suggesting three criteria to establish

 which legal documents are constitutional documents); Jon Elster, Forces and Mechanisms in the
 Constitution-Making Process , 45 DUKE L.J. 364, 366 (1995) (suggesting three criteria for
 distinguishing constitutions from other legal texts).

 108. See, e.g., Basic Law: Human Dignity and Liberty, 5752-1992, 1391 LSI 150 (1992)
 (Isr.).

 109. Human Rights Act, 1998. c. 42 Œne.i.

 1 10. Canadian Bill of Rights, S.C. 1960, c. 44 (Can.).
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 prohibition of arbitrary arrest and detention in particular, even if the word
 "liberty" could be interpreted, or had in fact been interpreted, in such a manner
 by the courts. Limitation clauses that purport to limit the scope of rights in a
 constitution, often in a boilerplate or blanket manner, were not coded for a
 variety of reasons.111 An exception was made, however, for limitations upon
 property rights in particular; unlike other types of limitation clauses, these tend
 to be explicit, specific, and comparable across different constitutions.112

 Many constitutions contain references to international human rights
 instruments.113 In such cases, the question arises whether to deem the human
 rights instrument part of the constitution itself for coding purposes. The rule we
 applied was that the provisions of the human rights instrument had to be
 explicitly enumerated in the constitution itself in order to be counted as part of
 the constitution; a mere statement purporting to incorporate or otherwise
 acknowledging a particular instrument was by itself insufficient to cause the
 instrument to be coded as part of the constitution. Thus, for example, the
 United Kingdom's Human Rights Act 1998, which not only incorporates the
 European Convention on Human Rights but sets forth the latter in full as an
 appendix,114 was coded as including the provisions of the Convention. By
 contrast, the Constitution of the Republic of Congo, which states in its
 preamble that "all duly ratified pertinent international texts relating to human
 rights" form an "integral part" of the constitution,115 was not coded as including
 every right found in every ratified human rights treaty.

 111. A typical example of a limitations clause is section 1 of the Canadian Charter of
 Rights and Freedoms, which stipulates that the rights contained therein are subject to "such
 reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
 society." Constitution Act, 1982, § 1. The coding of such provisions would have posed a number
 of methodological challenges. The scope and effect of a limitations clause can be difficult to
 ascertain from the text of the clause alone, and it was not feasible to investigate the actual impact
 of each limitations clause individually. Moreover, the manner in which limitation clauses are
 framed varies substantially across countries, which makes it even more difficult to determine
 when such clauses may be coded the same way or must be coded differently from one another.

 112. A typical example is article 29 of the Japanese Constitution, which immediately
 follows its guarantee of the right to property with language that imposes specific limits upon that
 right:

 (1) The right to own or to hold property is inviolable.
 (2) Property rights shall be defined by law, in conformity with the public welfare.
 (3) Private property may be taken for public use upon just compensation therefor.

 Nihonkoku Kenpö [KenpöI [Constitution!, art. 29.
 113. See Tom Ginsburg et al., Commitment and Diffusion: How and Why National

 Constitutions Incorporate International Law , 2008 U. ILL. L. Rev. 201, 207-08 (reporting that,
 out of a sample of 283 constitutions written since 1945, 80 made explicit reference to an
 international human rights treaty, while 28 purported to incorporate such a treaty).

 1 14. Human Rights Act, 1998, c. 42, sched. 1 (Eng.).
 115. See, e.g., CONSTITUTION DE LA REPUBLIQUE DU CONGO 20 JANVIER 2002 pmbl.

 (declaring the "fundamental principles" {les principes fondamentaux) of the U.N. Charter, the
 Universal Declaration of Human Rights, the African Charter of the Rights of Man and Peoples,
 and "all duly ratified pertinent international texts relating to human rights" an "integral part"
 ( partie intégrante) of the constitution); Ginsburg et al., supra note 113, at 207 nn.34-35 (citing
 additional examples of constitutions that incorporate international human rights treaties by
 reference).
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 Ultimately, all of the constitutions of 188 different countries were coded
 from 1946 through 2006. 116 Allowing for the creation of new states, the
 replacement of existing constitutions, and so forth, a total of 729 distinct
 constitutions were coded. For each constitution, information was collected on
 237 variables covering a broad range of constitutional rights, policies, and
 institutional mechanisms. In each case, the text of the entire constitution was
 analyzed, and rights-related provisions were coded regardless of whether they
 appeared in a distinct section or a separate document, such as a bill of rights, or
 were instead intermingled with other types of provisions. The two primary
 sources of information on the actual content of each constitution were Peaslee' s

 Constitutions of Nations111 and Blaustein and Flanz's Constitutions of the
 Countries of the World ' a continuously updated loose-leaf collection.118

 B. The Creation and Components of the Rights Index

 Our next step was to create a standardized, quantitative measure of each
 constitution's rights-related content. From our initial list of 237 constitutional
 provisions, we selected a diverse subset of 113 provisions then aggregated and
 edited this subset into a sixty-variable rights index designed to measure the
 overall rights content of each constitution.119 Each variable in the index is
 binary, meaning that for each constitution in the data, each variable in the index

 116. Any constitution that belonged to any of these countries and was in force at any time
 during this period was coded, but only for the period that it was in force. If a country lacked a
 constitution at any point during this period - for example, because the country did not yet exist or
 had not yet adopted a constitution - that country was coded as lacking a constitution during such
 time as it had no constitution. Our list of 188 countries is based on the World Bank's list of
 "countries" but excludes "countries" that lack control over their own constitutions and are more

 accurately considered colonies, such as the Netherlands Antilles. As of 2007, at the end of the
 period covered by our data, the World Bank identified 208 countries, 20 of which were excluded
 as colonies. See Countries and Economies , WORLD BANK, http://data.worldbank.org/country (last
 visited July 18, 2011). As a practical matter, one consequence of this approach to defining the
 universe of "countries" is the exclusion of the present-day Republic of China (Taiwan) from the
 data set. This decision was made entirely for reasons of methodological consistency and in no way
 implies that Taiwan is not an actual country, or that constitutionalism in Taiwan is unworthy of
 study. On the contrary, Taiwanese constitutionalism is highly noteworthy in a variety of respects.
 See Law & Chang, supra note 80 (describing how Taiwan's "perplexing" relationship with the
 People's Republic of China and resulting lack of diplomatic recognition have, inter alia,
 influenced Taiwanese constitutional development and prevented Taiwan from formally ratifying
 international human instruments); supra note 80 and accompanying text (using Taiwan as an
 example of a country that engages in constitutional conformity in order to bolster its legitimacy).

 117. Amos J. Peaslee, Constitutions of Nations 1-3 (1st ed. 1950); Amos J.
 Peaslee, Constitutions of Nations 1-3 (2d ed. 1956); Amos J. Peaslee, Constitutions of
 Nations 1-4 (3d ed. 1965).

 118. Constitutions of the Countries of the World (Albert P. Blaustein & Gisbert H.
 Flanz eds., 1971 & supp.). These sources were supplemented where necessary or appropriate by a
 variety of additional sources that included ROBERT L. MADDEX, CONSTITUTIONS OF THE WORLD
 (3d ed. 2007) and D.G. LAVROFF & G. PEISER, LES CONSTITUTIONS AFRICAINES 1-3 (1961).

 1 19. Our selection of the initial subset of 1 13 provisions was guided by considerations of
 both diversity and popularity: we sought to select provisions that represented the füll panoply of
 rights currently in existence while also making room for the types of rights that appear most
 commonly.
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 is coded either "yes" (indicating the presence of a particular provision in that
 constitution) or "no" (indicating the absence of the provision). The result is that
 each constitution in the data is represented by an index consisting of a string of
 sixty binary indicators.

 Our goal in creating the index was to construct a measure of constitutional
 content that would capture meaningful substantive variation from one
 constitution to the next yet ignore differences that amount to matters of drafting
 style or semantics. For example, we combined a number of conceptually
 overlapping rights, such as freedom of the press and freedom of expression,
 into a single variable for purposes of the index. Likewise, we aggregated
 related variables that might arguably be considered different or more specific
 versions of the same underlying right - such as secrecy of correspondence,
 privacy of personal data, privacy of the family, personal privacy, and
 inviolability of the home - into an overarching right of privacy. All of the
 components of the resulting index capture variations in the enumeration and
 enforcement of rights, and the vast majority simply measure the presence or
 absence of specific substantive rights. The main exceptions are two variables
 that capture the existence of rights-enforcement mechanisms, in the form of
 either judicial review or a human rights commission and/or ombudsman.120

 Table 1 lists every component of the index. Half of the variables in the
 index measure what scholars have called first-generation rights, or civil and
 political rights that typically take the form of negative protections against
 government action.121 This category includes the rights to life, liberty, and
 physical integrity, fair trial rights, the right to vote, and the right to form
 political parties. A smaller portion of the index, encompassing a total of six
 variables, relates to second-generation rights, or social and economic rights that
 confer positive entitlements, such as the right to satisfaction of one's basic
 physical needs, the right to a particular standard of working conditions, and the
 right to an education. A third category consists of what might be classified as
 third-generation rights, or rights that attach to groups as opposed to individuals.
 These include women's rights, minority rights, rights for children and the
 elderly, rights for the handicapped, and consumer rights.

 120. Two other components of the index measure what might best be described as rights-
 related policies - namely, the recognition of an official state religion and the existence of explicit
 restrictions on property rights.

 121. See William H. Meyer, Human Rights and International Political
 Economy in Third World Nations: Multinational Corporations, Foreign Aid, and
 REPRESSION 132 (1998) (defining "first generation rights" as "civil-political," not
 "socioeconomic" in nature); Jeffrey Goldsworthy, Questioning the Migration of Constitutional
 Ideas: Rights, Constitutionalism and the Limits of Convergence , in THE MIGRATION OF
 CONSTITUTIONAL ideas, supra note 1, at 115, 120 (contrasting judicial enforcement of "'first
 generation' or 'negative' rights" with that of "socio-economic rights"); Mark Tushnet,
 Comparative Constitutional Law , in THE OXFORD HANDBOOK OF COMPARATIVE LAW 1225,
 1231 (Mathias Reimann & Reinhard Zimmermann eds., 2007) (distinguishing "classical rights to
 civil and political participation, and to equality," from both "second generation" social and
 economic rights for individuals and "third generation" rights to "cultural preservation and
 environmental quality" that are "inherently available only to groups and communities taken as
 aggregates").
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 "First-generation" (negative, civil/political) rights

 1 . Right to life
 2. Freedom of movement

 3. Right not to be expelled from home territory
 4. Prohibition of arbitrary arrest or detention
 5. Right of access to court/impartial tribunal
 6. Right to appeal to a higher court
 7. Right to a public trial
 8. Right to a timely trial
 9. Right to counsel
 10. Right to present a defense
 1 1 . Right against self-incrimination
 12. Presumption of innocence
 13. Prohibition of double jeopardy
 14. Prohibition of ex post facto laws (retroactive laws)
 15. Prohibition of death penalty
 16. Prohibition of torture

 17. Right to privacy (including personal privacy, inviolability of the
 home, protection of personal data, privacy of family life, and
 inviolability of communication)*

 18. Freedom of religion
 19. Freedom of expression and/or freedom of the press*
 20. Right to private property
 21. Right to vote
 22. Right of assembly
 23. Right of association
 24. Right to form political parties
 25. Right to bear arms
 26. Guarantee of equality (including both blanket equality provisions

 and enumerated guarantees of equality without respect to race,
 place of origin, ethnicity, education, social status, caste, tribe,
 religion, belief/philosophical conviction, political preference or
 opinion, economic status or property ownership, ancestry,
 nationality, disability, age, sexual orientation, language, and/or
 HIV/AIDS status)*

 27. Right to marry
 28. Negative right to education (freedom of education, right to

 establish private schools)*
 29. Right to strike and/or form trade unions*
 30. Artistic and/or scientific freedom

 122. Variables marked with an asterisk were created by aggregating a number of related or
 overlapping provisions found in the full data.
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 "Second-generation" (positive, socioeconomic) rights

 31. Workers' rights (right to favorable working conditions, right to
 rest, right to minimum wage)

 32. Rights to basic physical needs/physical subsistence rights (right to
 social security, right to adequate standard of living, right to food,
 right to housing, right to water, right to health)*

 33. Positive right to education (right to receive an education)*
 34. Right to a healthy environment (including the duty to protect the

 environment, (civil or criminal) liability for damaging the
 environment, right to information about the environment, right to
 compensation when living environment is damaged, right to
 participate in environmental planning)*

 35. Requirement that the government use natural resources effectively
 and/or for the benefit of all citizens*

 36. Right to information about government

 "Third-generation" (community/group) rights

 37. Rights for the elderly (including equality regardless of age)*
 38. Rights for the handicapped (including equality regardless of

 disability)*
 39. Women's rights (including gender equality, woman empowerment

 in labor relations (e.g., equal pay for equal work), equality of
 husband and wife within the family, special protection of women
 (e.g., special conditions at work), right to maternity leave, special
 protection of mothers)*

 40. Rights for children (including the prohibition of child labor)*
 41. Rights for the family
 42. Rights for consumers
 43. Minority rights (special protection of minorities, protection of

 minority language, right to preserve traditional ways of life or
 minority culture, right for minority groups to establish their own
 schooling, right for minorities to be represented in national
 government, right to use traditional lands, right to some degree of
 autonomy for minority communities)*

 44. Rights for victims of crimes
 45. Rights for prisoners
 46. Affirmative action provision authorizing or requiring compen-

 Other rights-related provisions

 47. Imposition of affirmative duties upon citizens
 48. Proclamation of an official state religion
 49. Separation of church and state
 50. Prohibition of genocide and/or crimes against humanity*
 51. Establishment of substantive principles to be taught in schools
 (including religious principles, communist principles, nationalist
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 52. Express reference to international human rights treaty obligations
 53. Establishment of a human rights commission or ombudsman
 54. Establishment of judicial review (judicial invalidation of unconsti-

 tutional laws)
 55. Right to work (including the freedom to choose one's occupation

 and freedom of enterprise)*
 56. Right to asylum
 57. Abortion restrictions and/or protection of fetuses
 58. Express limitations on the property right (property may be limited

 through regulation, substantive limits on property (e.g., property
 may be limited by its social function); restriction of land rights,
 mandate of land reform)*

 59. Right to resist the government when rights are violated
 60. Right to protection of reputation

 III.

 Global Constitutional Trends

 Elementary analysis of our data enables us to quantify a number of trends
 in the global evolution of constitutionalism since World War II. Here, we
 document three such trends: rights creep, or a tendency to guarantee an
 increasing number of rights; the spread of judicial review; and the existence of
 generic rights that can reliably be found in the vast majority of constitutions.
 Overall, constitutions are increasingly likely to contain a generic set of rights
 that is growing in scope and backed by the promise of judicial enforcement.

 A. Rights Creep: The Proliferation of Constitutional Rights

 As many have observed, it has become standard practice for constitutions
 to include explicit rights provisions, typically in the form of a bill of rights.123
 Yet it is not merely the case that constitutions are becoming more likely to
 include explicit rights provisions. Rather, the sheer number of rights that they
 tend to include is also increasing.

 123. See, e.g., KLUG, supra note 12, at 12 (calculating that, from 1989 to 1999, at least
 one-quarter of all United Nations member states "introduced bills of rights and some form of
 constitutional review"); Philip Alston, A Framework for the Comparative Analysis of Bills of
 Rights , in Promoting Human Rights Through Bills of Rights: Comparative
 Perspectives 1, 3 (Philip Alston ed., 1999) (reporting a rise in the proportion of national
 constitutions that contain some form of explicit human rights protection, following the adoption of
 the United Nations Declaration of Human Rights); John Boli, World Polity Sources of Expanding
 State Authority and Organization, 1870-1970 , in INSTITUTIONAL STRUCTURE: CONSTITUTING
 State, Society and The Individual 71, 73 fig.3.1 (George M. Thomas et al. eds., 1987)
 (finding that, from 1870 to 1970, the extent to which constitutions explicitly enumerated both the
 rights and duties of citizens increased significantly); George Williams, Human Rights and Judicial
 Review in a Nation Without a Bill of Rights: The Australian Experience , in CONSTITUTIONALISM
 IN THE CHARTER Era 306, 306 (Grant Huscroft & Ian Brodie eds., 2004) (observing that, once
 Britain enacted the Human Rights Act 1998, Australia became "the only western nation without
 any form of Bill of Rights at any level of government").
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 Prior to World War II, most constitutions enumerated only a handful of
 rights. Over the last six decades, however, the number of rights in the average
 constitution has crept upward. Figure 1 graphs the number of rights in our index
 that can be found in the average constitution. In 1946, the average constitution
 contained only 19 of the 56 substantive rights in our index.124 By 2006, that
 fraction had increased to 33 out of 56, an increase of more than 70%. This
 phenomenon of rights creep at the level of domestic constitutional law parallels
 the striking growth in the volume and scope of international human rights
 instruments over the same time period, which warrants suspicion that the two

 1 2S

 developments may be interrelated, if not symbiotic.

 Figure 1

 The tendency of constitutions to contain an increasing number of rights is
 not limited to negative or first-generation rights. Figure 2 depicts the average
 number of civil and political rights, or first-generation rights, that the world's
 constitutions contained at different points in time. Figure 3 graphs the number
 of social and economic rights, or second-generation rights, in our index that
 appear in the average constitution. Finally, Figure 4 does the same for group
 rights, or third-generation rights. All three categories of rights exhibit the same
 basic trend.

 124. As discussed previously, the rights index encompasses sixty variables, but not all sixty
 measure the presence or absence of specific substantive rights. Two variables concern the
 enforcement of rights mechanisms for the enforcement of rights, and two others involve rights-
 related policies or rights limitations as opposed to actual substantive rights. See supra note 120
 and accompanying text. For purposes of calculating the proportion of the "rights" in the index that
 are found in a given constitution, we exclude these four provisions.

 125. See BETH A. SIMMONS, MOBILIZING FOR HUMAN RIGHTS: INTERNATIONAL LAW IN
 DOMESTIC Politics 37 fig.2.6 (2009) (measuring the growth in the number of international
 human rights instruments in force); id. at 61 fig. 3.1 (graphing the cumulative number of human
 rights treaty ratifications).
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 Figure 2

 Figure 3

 Figure 4
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 Overall averages of the type depicted in the graphs above can, of course,
 be misleading. The mean number of rights in a constitution conveys little sense
 of the distribution of constitutions. It could, for example, conceal the existence
 of a skewed or multimodal distribution, wherein a substantial portion of consti-
 tutions might offer on average a very low and static number of rights while the
 remainder offers a very high and growing number. In other words, it is possible
 that rights creep occurs primarily or exclusively among constitutions that con-
 tain a relatively high number of rights in the first place. The opposite pattern is
 also plausible: rights creep might be largely confined to constitutions that start
 out with a relatively low number of rights. We might expect to observe such a
 pattern if, for instance, there exists a global trend toward adoption of a generic
 set of rights that is relatively static in composition. In this case, constitutions
 would be characterized by rights creep until they contained the benchmark
 quantum of rights, at which point growth would arrive at a plateau.

 Closer analysis confirms, however, that most constitutions are indeed
 gaining additional rights over time, regardless of whether they are starting from
 a relatively high or low baseline. The histograms below provide snapshots at
 twenty-year intervals of the distribution of the world's constitutions according
 to the number of rights that they contain. It is immediately evident that the
 entire distribution is shifting upward over time. First, the modal constitution
 contains a growing number of rights: the modal number of rights increases by
 about half, from approximately twenty in 1946 to approximately thirty in 2006.
 Second, both the upper and lower bound of the distribution are creeping
 upward as well. By 2006, almost 5% of the constitutions contained nearly fifty
 of the provisions in our rights index, whereas this was the case for only about
 2% of all constitutions in 1986 and 0% in 1966 and 1946. By contrast, the
 number of constitutions containing none of the provisions in our index
 whatsoever was approximately 8% in 1946, 7% in 1966, 4% in 1986, and less
 than 1% by 2006.

 Figure 5
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 В. The Spread of Judicial Review

 Even more dramatic than the phenomenon of rights creep is the growing

 popularity of judicial review. Figure 6 illustrates the substantial increase over
 the last six decades in the proportion of constitutions that explicitly provide for
 some form of judicial review.126 The solid lower line depicts the percentage of

 126. All forms of judicial review are included, regardless of whether review is performed
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 countries with constitutions that provide explicitly for judicial review. In 1946,

 only 25% of countries had some form of judicial review explicitly entrenched
 in their respective constitutions; by 2006, that proportion had increased to 82%.
 This measure excludes countries such as the United States that have adopted
 judicial review in the absence of an explicit constitutional mandate.127
 Accordingly, we constructed a second variable that captures the existence of
 judicial review via either explicit constitutional mandate or actual practice. This
 measure is the uppermost dotted line in Figure 6. Not surprisingly, this
 combined measure of de jure and de facto judicial review shows sharp growth
 that roughly parallels that of the exclusively de jure measure. In 1946, only
 35% of countries had either de jure or de facto judicial review; by 2006, about
 87% did. The difference between the two indicators is both small and

 diminishing slightly over time, which means that judicial review is generally,
 and increasingly, established by explicit constitutional provision.

 Figure 6

 C. Generic Constitutional Rights

 Another characteristic of global constitutionalism that is evident from our
 data is the existence of generic constitutional rights, or the fact that some rights
 are so ubiquitous that they can fairly be described as generic.128 Table 2 shows,

 by a court of general jurisdiction (as in the United States) or a specialized constitutional court (as
 in much of Europe); whether review occurs only in the context of a concrete dispute or instead in
 the abstract; or whether it is conducted before or after enactment of the legislation.

 127. Other countries where judicial review exists in the absence of an explicit
 constitutional mandate are Australia, Denmark, Finland, Iceland, Israel, Norway, Singapore,
 Sweden, and Tonga.

 128. See, e.g., Alston, supra note 123, at 2 (identifying "a core set of civil and political
 rights which is reflected almost without fail" in written constitutions); Goldsworthy, supra note

This content downloaded from 
�������������149.10.125.20 on Fri, 04 Feb 2022 23:46:06 UTC������������� 

All use subject to https://about.jstor.org/terms



 1200 CALIFORNIA LAW REVIEW [Vol. 99:1163

 decade by decade, what percentage of constitutions contained each of the provi-
 sions in the rights index. In other words, Table 2 is a ranking of constitutional
 rights according to their global popularity. From this ranking, and from the
 changes in popularity over time, two global trends are immediately evident.

 First, a significant number of constitutional rights are generic: they can be
 found in the vast majority of the world's constitutions and, in effect, form part of
 a shared global practice of constitutionalism.129 Tied for first place are freedom
 of religion, freedom of expression, the right to private property, and equality
 guarantees. Each of these rights can be found in no less than 97% of all
 constitutions in force as of 2006. In addition, privacy rights, the prohibition of
 arbitrary arrest and detention, the rights to assembly and association, and
 women's rights are all found in over 90% of the world's constitutions. Indeed,
 twenty-five of the provisions can now be found in over 70% of all constitutions.

 Second, most rights are growing in popularity, with the result that the
 number of generic rights is increasing over time. In 1946, none of the rights in
 our index appeared in over 90% of the world's constitutions; by 2006, nine
 rights did so. Likewise, whereas only sixteen components of the index could be
 found in at least half of the world's constitutions, there are now thirty-five that
 meet this threshold of popularity. Women's rights, the presumption of
 innocence, the right to counsel, and the right to form political parties have
 enjoyed particularly dramatic surges in popularity since World War II. Among
 the very few rights that have actually declined in popularity, by contrast, are the
 right to bear arms, protection for fetuses, and freedom from state-imposed
 educational requirements or restrictions.

 Table 2: The Most Popular Constitutional Rights, by Decade
 Rank Rights-related provision 1946 1956 1966 1976 1986 1996 2006
 1 Freedom of religion 81% 88% 87% 88% 92% 95% 97%
 2 Freedom of the press and/or 87% 88% 84% 86% 87% 95% 97%

 expression
 3 Equality guarantees 71% 11% 85% 88% 92% 95% 97%
 4 Right to private property 81% 85% 81% 83% 87% 95% 97%
 5 Right to privacy 83% 83% 78% 81% 83% 94% 95%
 6 Prohibition of arbitrary 76% 81% 81% 19% 81% 92% 94%

 arrest and detention

 7 Right of assembly 73% 77% 73% 75% 81% 90% 94%
 8 Right of association 72% 74% 78% 77% 80% 91% 93%
 9 Women's rights 35% 51% 62% 70% 77% 90% 91%
 10 Freedom of movement

 121, at 116 (reviewing the "essential elements" of the "common model" of "liberal democratic
 constitutionalism"); Law, supra note 2, at 659 (documenting the existence of "generic
 constitutional law," a "skeletal body of constitutional theory, practice, and doctrine that belongs
 uniquely to no particular jurisdiction"); McCrudden, supra note 2, at 501 ("Although most post-
 Second World War constitutions have specifically laid down elements which set them apart, most
 also have a common core of human rights provisions that are strikingly similar and this is not
 merely coincidental.").

 129. See Law, supra note 2, at 662-726 (discussing the theoretical, analytical, and doctrinal
 components of "generic constitutional law").
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 IV.

 An Empirical Model of Constitutional Variation and Constitutional

 Ideology

 A. The Hunt for Evidence of Constitutional Convergence

 The existence of a core of generic rights, the increasing comprehensive-
 ness of constitutions, and the growing popularity of rights-enforcement
 mechanisms might all appear to support the same conclusion - namely, that
 constitutions are, on average, becoming more similar over time. However,
 initial analysis of the data suggests precisely the opposite trend.

 To arrive at an overall measure of constitutional similarity, we first

 calculated the similarity of every pair of constitutions in the data by comparing
 their respective rights indices.1 0 We then computed the average of all of the
 resulting similarity scores for each year. Figure 7 is a graph of this average
 similarity score over time. As the graph shows, some decades saw rises in
 average similarity, while other decades saw rather steep declines in average
 similarity. Overall, however, average similarity has decreased over the last six
 decades, albeit only slightly.131

 130. The similarity between constitutions A and В is the correlation between the rights
 index for constitution A and the rights index for constitution B. The measure that we compute is
 Pearson's phi, which is a correlation coefficient for binary variables. Compare Tom Ginsburg et
 al., Baghdad, Tokyo, Kabul: Constitution Making in Occupied States , 49 WM. & MARY L. REV.
 1 139, 1 155 (2008) (using Pearson's phi to measure constitutional similarity), with ELKINS ET AL.,
 supra note 5, at 25 (using raw percentages in lieu of Pearson's phi as a measure of constitutional
 similarity). We calculated Pearson's phi for every possible pairing of constitutions over every year
 of our data; the result is 648,429 similarity scores, each of which ranges from -1 to 1. A similarity
 score of -1 means that every variable in the index has the opposite value for constitution A than it
 does for constitution B: where constitution A contains a given provision, constitution В does not,
 and vice versa. Conversely, a similarity score of 1 means that the two constitutions have identical
 indices, or are in perfect agreement. The actual similarity scores that we computed in this manner
 range from -0.41 to 1, and the mean score across all country-pairs and years is 0.35.

 131. In 1946, the average similarity score was 0.377. As of 2006, it had declined to 0.352.
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 Figure 7

 On its lace, this graph poses an odd empirical puzzle. The combination of
 increasing comprehensiveness, on the one hand, and finite variation in the
 number of possible rights, on the other hand, should yield increasing
 constitutional similarity. At present, the average constitution contains thirty-
 four of the sixty provisions in the rights index used to calculate similarity. If
 there are only a finite number of rights that a country can offer, and every
 country is offering a greater proportion of these rights over time, then every
 constitution is offering an increasing proportion of the same menu of rights,
 and the result should be increasing constitutional similarity. The logical end
 point, indeed, should be that all constitutions will contain exactly the same
 rights because all constitutions will contain all possible rights. The conclusion
 that constitutional similarity ought to increase is only reinforced by our finding
 that a significant number of rights are generic, and that the popularity of these
 generic rights is only rising over time.13 Contrary to expectations, however, the
 similarity scores that we calculated by correlating the rights index of each
 constitution with that of every other constitution show that the average
 similarity between any two constitutions in the world is nominally decreasing,
 not increasing.

 B. Empirical Techniques for Mapping the Global Constitutional Landscape

 To understand what lies behind this counterintuitive result demands the

 use of empirical methods capable of delving deeply into an extensive and
 complex body of data to produce a more accurate picture of the global
 constitutional landscape. The average similarity score across all possible
 pairings of constitutions is, at best, a very crude measure of overall conver-
 gence. Such a measurement approach that cannot capture more complex
 patterns that might be present in the data; nor can it reveal whether
 convergence might be occurring across a subset of constitutions. Imagine, by
 way of analogy, that a tourist would like to know where New York, Boston,
 and Los Angeles are located, but the only information available to her is the

 132. See supra Table 2.
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