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INTRODUCTION

The satisfaction of human wants has become increasingly de-
pendent upon the use of the land. With special emphasis on unde-
veloped land, environmentalists advocate preserving land as open
space,! farmers demand tax credits and other incentives to keep land
in agricultural production,? and families, whose interests often are
represented by developers, argue for more and better housing.?
Because each use may exclude the others, land use decisions are
bitterly fought contests in which the participants expect the end
result to be permanent, or in any event, long lasting.

This Article does not focus on the substance of such contests; it
advocates neither open space nor farming nor housing. Rather, this
Article focuses upon the system through which land use decisions for
undeveloped land are made. It posits that a viable system should be
fair, efficient, flexible, and certain. The existing land use allocation
system founded upon the extensive public control of zoning and
subdivision law meets none of these criteria.

In particular, the existing system is procedurally unfair* be-
cause it unjustifiably accords substantial weight to self-selected sam-
ples of neighbors to the detriment of the landowner and the consum-
ers he represents; distributionally unfair® because it arbitrarily

1 On techniques for preserving open space, see Eveleth, An Appraisal of Tech-
niques to Preserve Open Space, 9 ViLL. L. Rev. 559 (1984); Krasnowiecki & Paul,
The Preservation of Open Space in Metropolitan Area, 110 U. Pa. L. Rev. 179
(1961); Note, Techniques for Preserving Open Spaces, 75 Harv. L. Rev. 1622
(1962). The Supreme Court has sanctioned the use of the police power to preserve
open space. See Agins v. City of Tiburon, 447 U.S. 255 (1980).

28See generally, 5 N. WiLLiams, AMERICAN LanDp Prannine Law § 159.10
(1975); Geier, Agricultural Districts and Zoning: A State-Local Approach to a
National Problem, 8 EcoLocy L.Q. 655 (1980). For a critique of the benefits of
agricultural tax credits, see Roberts, The Big Giveaway Called Differential Assess-
ment: Some Thoughts on the Integration of Tax and Land Use Policy, 2 Urs. L. &
Por’y 65 (1979).

3 The arguments for more housing often are made by developers in the context
of attempts to refute the need for local growth control. See Ellickson, Suburban
Growth Controls: An Economic and Legal Analysis, 86 Yare L.J. 385 (1977).
Both federal and state courts have applied a fairly liberal standing analysis, allowing
developers to maintain a suit against restrictive zoning ordinances and outcomes.
See, e.g., Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S.
252, 260-64 (1977) (granting developers standing to represent their own interests,
but leaving unresolved the question whether developers have standing to represent
potential tenants); Home Builders League v. Township of Berlin, 81 N.J. 127,
131-35, 405 A.2d 381, 383-85 (1979) (granting standing to nonprofit developers
and to public advocate’s office, while rejecting the potentially restrictive view of
Arlington Heights).

4 See infra text accompanying notes 57-66.
5 See infra text accompanying notes 46-56.
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1981] DEREGULATING LAND USE 31

favors some landowners while burdening others; inefficient as a
mechanism for internalizing harmful spillovers® because it relies
upon a system of specific deterrence; inefficient as a mechanism of
public control™ because it is fractured among numerous agencies
and legislative bodies; inflexible ® because it is founded upon pre-
determined, crude categories of permitted uses unable to accommo-
date new development techniques, and uncertain® because it is
subject to changes granted without standards or without adherence
to announced standards and without sufficient or consistent regard
for investments made in reliance thereon.

Thus, this Article contends that zoning and subdivision controls
as presently constituted should be eliminated and replaced by an
alternative free enterprise development system (“alternative system”)
which would allow private decisions to determine the desired type,
location, and design of land development. Such an alternative sys-
tem would confine government to the role of preserving order and
fundamental liberties. In the land use context, public control
would provide a reasonably safe environment for living and work-
ing, but would not impose aesthetic or social preferences.

The alternative system would reduce, but not eliminate, public
control over undeveloped land. After consultation with interested
members of the public, local governing bodies would establish the
overall land use intensity policy for the community.!* Then, by
private contract with the developer, an administrative Land Use
Control Agency (“LUCA”) would define the public—but generally
not the private—improvements required for any given develop-
ment.!! Public improvements would be financed largely through
the recapture of unearned land value at the time of development.?
Beyond this, affirmative public control would not interfere with the
personal freedom and private decisions of the individual, except to
provide nuisance and other traditional judicial remedies for aber-
rant private decisions and to enforce private covenants respecting
the use of land.

6 See infra text accompanying notes 67-77.

7 See infra notes 15-19 and accompanying text.
8 See infra text accompanying notes 78-101.

9 See infra text accompanying notes 102-34.

10 See infra text accompanying notes 135-40.
11 See infra text accompanying notes 141-42.

12 See infra text accompanying notes 304-47.
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1. THE ExisTING LAND USE ALLOCATION SYSTEM—STRUCTURE,
OBJECTIVES, AND SHORTCOMINGS

Land use controls have proliferated within the last fifty years.!?
Complex land use problems ** quickly generated a host of equally
complex solutions. Indeed, the progression from the common law
of nuisance to detailed building and housing codes,’® zoning laws,®
subdivision controls,” and environmental impact regulations 18 has

13 American local municipalities, up until the late nineteenth century, enacted
practically no formal land use controls. Lanp Use CoNTROLs: PRESENT PROBLEMS
anp Future RerorMm 3 (D. Listokin ed. 1974) [hereinafter cited as Lanp Use
ConTrOLs]. Unreasonable uses of land were generally regulated through the
common law of nuisance. 1 R. ANDERsON, AMERICAN Law oF Zoning § 1.02 (2d
ed. 1976).

14 Recognition of the complexity presented by land use issues can be traced to
Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926), in which Justice
Sutherland stated:

Until recent years, urban life was comparatively simple; but with the great

increase and concentration of population, problems have developed, and

constantly are developing, which require, and will continue to require,
additional restrictions in respect of the use and occupation of private lands

in urban communities. . . . Such regulations are sustained, under the
complex conditions of our day . . ..
1d. 386-87.

15 Building and housing codes primarily deal with the material makeup and
habitability of a structure; however, they interrelate with other land use controls,
such as height and setback provisions, on the issue of safety. See generally 1
P. RoHaN, ZoNING AND Lanp Use ConTtrors § 1.02[6][c] (1978).

Although building codes can be criticized for excessive specification and in-
flexibility, the policy of establishing a threshold level of safety cannot be faulted.
The alternative system preserves building code regulation, with the general endorse-
ment of the efforts aimed at uniformity and the substitution of performance for
specification standards. See infra notes 205-06 and accompanying text.

16 Zoning in America- was patterned after the late nineteenth century ex-
perience in Germany, and the first comprehensive ordinance was that adopted by
New York City in 1916. See 1 R. ANDERsON, supra note 13, § 1.02; 1 J. METZEN-
BAUM, LAaw oF ZoNmng 12-15 (1955).

17 Subdivision control began as an attempt to clarify land titles for assessment
and conveyancing purposes. See ILLINOIS DEPARTMENT OF LOCAL AFFAIRS,
CrrizenN’s GumE 1o SuepivisioN RecuraTions 2 (April 1978). Beginning in 1928
with the promulgation of the Standard City Planning Enabling Act (SPEA), U.S.
DEeP'T oF COMMERCE, STANDARD CiTy PLANNING ENABLING AcT (1928), reprinted
in MopEL Lanp Dev. CopE app. B (Tent. Draft No. 1, 1968) [hereinafter cited as
SPEA], subdivision control gradually became a substantive land use regulation.
Today, subdivision regulation includes a review of site and lot design, street grades,
materials, layout, the availability and adequacy of public improvements, and
various health matters, such as drainage and waste treatment. See 1 P. RoHaN,
supra note 15, § 1.02[6][a].

The major area of controversy in terms of subdivision regulation has been
defining what kind of conditions, required dedications, fee payments, and improve-
ments can be imposed for subdivision approval. See D. HacMaN, UrBaN PLANNING
AND Lanp DEvELOPMENT CoNTROL Law § 138, at 253 & n.37 (1971). For the
alternative system’s answer to this thorny problem, see infra text accompanying
notes 304-47.

18 Environmental consciousness in America is often traced to January 1, 1970,
the date the National Environmental Policy Act of 1969 (NEPA), Pub. L. No.
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1981] DEREGULATING LAND USE 33

been a staggeringly rapid one. Not surprisingly, many of these con-
trols duplicate, or worse, contradict each other, thus increasing the
cost of development.®® While the justification and cost of public
regulation has frequently been challenged,?® land use controls are
primarily local in origin, and hence, the challenges themselves have
been individual or piecemeal in nature. There have been occasional
calls for the total repeal of public controls; ! more commonly, how-

91-190, 83 Stat. 852 (codified at 42 U.S.C. §§ 4321, 4331-4335, 4341-4347 (1976)),
became effective. Among other things, NEPA requires the preparation of an
environmental impact statement (EIS) for major federal actions which may have a
significant impact on the environment. Because many major federal actions include
construction activity, NEPA is very much a land use control. Moreover, private
or state action which involves a federal grant, permit, or decision requires an EIS.
See, e.g., Silva v. Romney, 473 F.2d 287 (Ist Cir. 1973) (enjoining HUD and
private developer from beginning a construction project until an EIS was prepared);
Ely v. Velde, 451 F.2d 1130 (4th Cir. 1971) (requiring EIS for award of federal
grant to Virginia).

At last count, 19 states have required environmental impact statements under
NEPA-like provisions; 7 states have more limited EIS requirements. See CounciL
ON ENVIRONMENTAL QuALITY, ENVIRONMENTAL QUALITY—EIGHTH ANNUAL REPORT
130 (Dec. 1977). While most state statutes are limited to a consideration of
government/public works type projects, some have been given broader judicial
construction. For example, the California Supreme Court has applied the California
Environmental Quality Act to all activities permitted, funded, or regulated by state
and local government. Because virtually all private development requires some type
of government permit, it now also requires an EIS. See Friends of Mammoth v.
Board of )Supervisors, 8 Cal. 3d 247, 502 P.2d 1049, 104 Cal. Rptr. 761 (1972)
(en banc).

The effect of environmental quality acts has been criticized as taking away
limited resources from state and local planning efforts. Moreover, many EIS
requirements are viewed as just more “permits” required for development. Thus,
EISs are prepared in boiler plate fashion, often redoing much of the work
previously incorporated into land use regulation itself. Finally, EIS preparation
concentrates on the physical aspects of land development, rather than the social and
economic aspects of development which avant-garde planners now think they can
identify. See Hagman, Nepa’s Progeny Inhabit the States—Were the Genes De-
fective? 7 Urs. L. Ann. 3 (1974).

19 See generally Dowall, Effects of Environmenial Regulation on Housing
Costs, in D. HacMaN, PuBrLic PLANNING AND CoNTROL oF URBAN AND LanD
DEvELOPMENT 464 (2d ed. 1980).

20 See, e.g., B. SiEcaN, Lanp Use Wrraour Zonmve (1972); Ellickson,
Alternaitves to Zoning: Covenants, Nuisance Rules, and Fines as Land Use Controls,
40 U. CHr. L. Rev. 681 (1973); Note, Land Use Control in Metropolitan Areas:
The Failure of Zoning and a Proposed Alternaitve, 45 S. Cavr. L. Rev. 335 (1972).

21 Professor Siegan suggests that in the context of undertaking a comprehensive
zoning amendment, the zoning ordinance should be repealed in full. “It is common
sense, if not planning theory, that if zoning has not worked well in the past and
it is not likely to work well in the future, it should be discontinued. Certainly no
one would argue that there should be regulation merely for the sake of regulation.”
B. S1EGAN, supra note 20, at 232. Similarly, Professor Ellickson has concluded that,
“[d]etailed mandatory zoning standards inevitably impair efficient urban growth
and discriminate against migrants, lower classes, and landowners with little political
influence. The elimination of all mandatory zoning controls on population densities,
land use locations, and building bulks is therefore probably desirable.” Ellickson,
supra note 20, at 779.
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ever, efforts have been directed at streamlining or unifying the exist-
ing development control process.??

Both approaches are inadequate. So long as land use decisions
have spillover or external effects which cannot be internalized
through private bargaining,? some form of public control is neces-
sary. To the extent that the manifold existing controls invade areas
more properly reserved for private decisionmaking, the streamlining
of control addresses merely the cosmetic, rather than the substantive,
difficulties of the existing system. Thus, land use reforms have often
taken all-or-nothing positions. This Article suggests an alternative
system that is not at the extremes. The proposed alternative system
would retain public control, but only where private decisions—
because of inadequate information, transaction costs, or resources—
would not reach an optimal result in terms of an articulated com-
munity policy and the maximization of economic resources.

A. The Basic Structure of Zoning and Subdivision Law

In order to understand when public control should displace
private decisionmaking, it is first necessary to examine the structure,
objectives, and shortcomings of the existing land use system. Be-
cause it would be impossible to analyze the enormous variety of
regulation that affects land use, this Article focuses primarily upon
the two most important elements of the existing system: zoning and
subdivision law.

22 In 1975, the American Law Institute published its Model Land Development
Code which attempts to integrate conventional zoning and subdivision control into
a unified land development control system. MopeL Lanp Dev. Cope (Proposed
Official Draft 1975); see also D. MaNDELKER & R. CUNNINGHAM, PLANNING AND
CoNTROL OF LAND DEVELOPMENT 790-91 (1979).

23 All land uses cause positive or negative externalities. An externality is
positive when a land use benefits others who do not pay for that benefit; an ex-
ternality is negative when a land use imposes uncompensated damage or injury on
others. Professor Coase has demonstrated that, in the absence of transaction costs,
private parties can be expected to eliminate externalities through private bargaining.
See Coase, The Problem of Social Cost, 3 J.L. & Econ. 1 (1960). Whenever
private bargaining can occur, the land use that will prevail is determined by the
relative value of the competing uses, and not by the assignment of legal rights.
See R. PosNER, EconoMic ANaLysis OF Law § 3.4, at 34-35 (2d ed. 1977). An
efficient result does not occur in many cases, however, because private bargaining
is not costless. Specifically, there are frequently substantial organizational, in-
formational, and administrative costs. In this regard, even if the organizational and
administrative costs could be overcome, private bargaining often is incapable of
reaching an efficient result in respect to resources held in common. See Hardin,
The Tragedy of the Commons, 162 SciENce 1243 (1968); Moore, Why Allow
Planners to Do What They Do: A Justification from Economic Theory, 44 J. Am.
InsT. PLanNERs 387 (1978).
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1. Zoning

Despite the proliferation of land use regulation, zoning remains
the primary element of the system. While there are thousands of
local governments exercising the zoning power,* the format of zon-
ing ordinances remains very similar. Most ordinances are based on
the Standard State Zoning Enabling Act (SZEA), first issued by the
Department of Commerce in 1922 and revised in 1926.2 In general,
land uses are geographically separated and placed into categories on
a zoning map. The text of a typical zoning ordinance defines per-
mitted and sometimes conditional uses, as well as building size and
density of population restrictions, for each category or zoning classi-
fication. Usually, zoning ordinances are enforced prospectively by
building officials who review specific development plans. To a very
limited extent, preexisting land uses which do not conform to the
policies stated in the ordinance will be gradually terminated or
amortized.?

The zoning ordinance is typically drafted by a planning com-
mission, a body of unpaid, unelected, and untrained citizens, which
attorney Richard Babcock has described as a “dodo—[which is]
neither expert nor responsible.” 27 Public hearings on the draft
ordinance are held at the planning stage and again when the local
governing body formally considers the draft. The SZEA provides
legislative 28 and administrative ** remedies for those disenchanted
with the final product.

24 See A. ManveL, Locar Lanp anp Bumpine Recuramions 23, 31 (National
Commission on Urban Problems Research Report No. 6, 1968).

25 U.S. DeEP’r oF COMMERCE, STANDARD STATE ZONING ENABLING AcT (rev.
ed. 1926), reprinted in MopeL LanD Dev. Cobe app. A (Tent. Draft No. 1, 1968)
[hereinafter cited as SZEA].

26 Frequently, nonconforming uses which predate a zoning ordinance are al-
lowed to continue on restricted terms. See 1 R. ANDERSON, supra note 13,
§§ 6.32-.63. See infra text accompanying notes 103-06.

27 R. BaBcock, THE ZoNiNG GaME 40 (1966).

28 Section 5 of the Standard State Zoning Enabling Act provides for amend-
ment, supplementation, change, modification, or repeal of the regulations, restrictions,
and boundaries in the zoning ordinance. SZEA, supra note 25, §5; see 1 R.
ANDERSON, supra note 13, §§ 4.25-.37; 1 P. RoHaN, supra note 15, § 1.02[5][b][ii].
For a discussion of zone amendments in relation to the flexibility of the existing
system, see infra text following note 88.

29 The Standard State Zoning Enabling Act authorizes a zoning board of adjust-
ment to grant special exceptions (conditional uses) to the zoning ordinance. SZEA,
supra note 25, §7; see 3 R. ANDERSON, supra note 13, §§ 17.07-.12; 2 P. Romuan,
supra note 15, § 13.04[2][e]. For a discussion of the conditional use device in
relation to the flexibility of the existing system, see infra text accompanying notes
91-94.

The zoning board of adjustment is also authorized to grant variances from
the terms of the zoning ordinance in cases where enforcement would result in un-
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2. Subdivision Regulation

Subdivision regulations have not been enacted with the same
uniform character as zoning. Originally, subdivision platting laws
were enacted to enhance the accuracy of land descriptions by re-
quiring property to be sold with reference to a recorded plat.3®
With the drafting of the Standard City Planning Enabling Act
(SPEA),3t however, subdivision controls began to take on the char-
acter of a substantive land use control. Today, subdivision controls
are used to specify the quality and extent of on-site improvements
such as roads, drainage, and sewage facilities.?? In addition, subdivi-
sion regulations may require land dedication or equivalent fees for
park and school purposes—sometimes without express legislative
authorization and generally without compensation.?® Off-site dedi-
cations, fees, or improvements also may be required if there is some
nexus between the proposed subdivision and the improvements.3

necessary hardship. SZEA, supra note 25, §7; see 3 ANDERsON, supra note 13,
§18.01-.04. For a discussion of the variance mechanism in relation to the
flexibility provided by the existing system, see infra text accompanying notes 89-90.

30 Without a plat, property would often be sold informally (and frequently
inaccurately) by metes and bounds. See D. MANDELKER & R. CUNNINGHAM, supra
note 22, at 783; see also supra note 17.

81 SPEA, supra note 17. For a discussion of the SPEA, see D. HaGMAN, supra
note 17, § 21.

32 In part, the SPEA provides:

Such [subdivision] regulations may provide for the proper arrangement
of streets in relation to other existing or planned streets and to the master
plan, for adequate and convenient open spaces for traffic, utilities, access
of fire fighting apparatus, recreation, light and air, and for the avoidance
of congestion of population, including minimum width and areas of lots.

Such regulations may include provisions as to the extent to which
streets and other ways shall be graded and improved and to which water
and sewer and other utility mains, piping, or other facilities shall be
installed as a condition precedent to the approval of the plat.

SPEA, supra note 17, § 14 (footnotes omitted ).

33 Subdivision regulation has engendered considerable law review commentary.
See, e.g., Hanna, Subdivisions: Conditions Imposed by Local Government, 6 SANTA
Crara Law. 172 (1966); Heyman & Gilhool, The Constitutionality of Imposing
Increased Community Costs on New Suburban Residents Through Subdivision
Exactions, 73 YaLe L.J. 1119 (1964); Johnston, Constitutionality of Subdivision
Control Exactions: The Quest for a Rationale, 52 CorneLL L.Q. 871 (1967); Note,
Subdivision Exactions: Where Is the Limit?, 42 NotrRe DaMe Law. 400 (1967).

Where statutory authority is inadequate, the municipality may be able to obtain
money for park and school purposes in other ways. For example, a fee may be
placed on annexation, City of Colorado Springs v. Kitty Hawk Dev. Co., 154 Colo.
535, 392 P.2d 467 (1964) (en banc), or upon the construction business itself,
Westfield-Palos Verdes Co. v. City of Rancho Palos Verdes, 73 Cal. App. 3d 486,
141 Cal. Rptr. 36 (1977).

34 Subdivision dedications and fees may be subject to more than statutory
and ordinance limitations. Assuming that one does not accept the fictional notion
that subdividing is a privilege upon which a municipality may place any con-
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1981] DEREGULATING LAND USE 37

Finally, subdivision regulations may be used as a mechanism for
growth control 3 or for implementation of a community’s master or
comprehensive plan.3®

Subdivision controls are exercised through a series of plat re-
views by the local planning commission, the local governing body, or
both. Typically, after initial discussions with the planning staff, a
developer submits a preliminary plat to the planning commission.
The planning commission then circulates the plat to various inter-
ested departments for comment. Negotiations between the de-
veloper and the planning commission staff at this stage result in
approval, disapproval, or conditional approval by the commission.
The developer receiving preliminary plat approval must construct
any required public improvements, or post a bond guaranteeing con-
struction within a specified time.?” When the improvements are
certified by the local governing body’s engineer, the developer sub-
mits a final plat, which must be approved if the preliminary plat
requirements have been fulfilled.

dition, see D. HacMaN, supra note 19, at 904, subdivision control is an exercise of
the police power and, as such, is subject to constitutional limitations.

The courts have considered constitutional limitations on subdivision regulation
most often in the context of municipal requirements pertaining to off-site dedications,
fees, or improvements—that is, exactions which benefit more than the land sub-
divided. The courts have developed three tests. In Pioneer Trust & Sav. Bank v.
Village of Mount Prospect, 22 Ill. 2d 375, 176 N.E.2d 799 (1961), the Supreme
Court of Illinois invalidated a city-required land dedication of 6.7 acres for an
elementary school site and playground because the need for the recreational and
educational facilities was not specifically and uniquely attributable to the sub-
division. Other courts uphold the off-site exaction if there is a “rational nexus”
between the exaction and the “needs created by, and benefits corferred upon, the
subdivision.” Longridge Builders, Inc. v. Planning Bd., 52 N.J. 348, 350, 245 A.2d
336, 337 (1968) (per curiam). Finally, some courts simply defer to the municipal
decision concerning how and where to spend subdivision exaction revenue. See,
e.g., Associated Home Builders v. City of Walnut Creek, 4 Cal. 3d 633, 484 P.2d
606, 94 Cal. Rptr. 630 (en banc), appeal dismissed, 404 U.S. 878 (1971).

35 See, e.g., N.H. Rev. STaT. ANN. § 36:21 (Supp. 1979).

36 See, e.g., CaL. Gov't Cope § 66418(9) (West Supp. 1980); see also Nelson,
The Master Plan and Subdivision Control, 16 Me. L. Rev. 107 (1964).

37 See generally Yearwood, Performance Bonding for Subdivision Improvements,
46 J. Urs. L. 67 (1968).

In regard to public improvments, the developer may actually be given
a number of options. First, the developer may complete construction of all
required improvements before submitting a final plat; second, the developer may
post a bond guaranteeing such construction; third, the developer may petition a
municipality to construct the public improvements and levy the cost against certain
lots within the subdivision on a special assessment basis, and fourth, the developer
may offer the municipality a mortgage, which will be released as the improvements
are constructed. Professors Mandelker and Cunningham suggest that the scope
of the range of options made available to the developer will depend upon the
community’s attitude toward subdivision activity. If the community adopts a
no-growth attitude, the options will be limited. See D. MANDELXER & R. CunNING-
HAM, supra note 22, at 794.
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The injection of substantive requirements into subdivision
controls has bifurcated and lengthened the land use allocation pro-
cess. Subdivision approval is independent of, and may be incon-
sistent with, zoning regulation.®® Various proposals have been made
to integrate the zoning and subdivision process, but to date the trend
has been toward adding levels of approvals, rather than toward
eliminating or consolidating.®®

B. The Objectives of a Land Use Allocation System

Few land use discussions adequately identify the objectives
sought to be achieved by proposed allocation systems. Among those
questions seldom addressed with sufficient clarity are whether an
allocation system should increase public participation at the expense
of increased time and costs for development; whether the allocation
system minimizes the chance of overlapping regulation; whether the
regulation is economically efficient in maximizing the total value of
all resources; whether the system can accommodate creative develop-
ment proposals, and whether the system encourages or at least does
not discourage, participation in the development process. This
Article will examine all of these questions in detail; it first must be
recognized, however, that each of the questions is related to one or
more of four ideal characteristics of any land use allocation system:
fairness, efficiency, flexibility, and certainty.

An overwhelming amount of scholarly attention has been fo-
cused on the fairness issue.?® Everyone agrees that the system should

38 D, MANDELKER & R. CUNNINGHAM, supra note 22, at 790.

39 There are now numerous local, regional, and state agencies charged with
the protection of a specialized aspect of the public weal. Consequently, land de-
velopment often requires several permits. Moreover, procuring a given permit may
be contingent on the completion of the requirements for a previous permit. Regret-
tably, when development is subjected to multiple permit requirements, economic
resources are frequently wasted because compliance with one permit does not vest
the right to another. For a particularly dramatic example of wasted resources, see
Avco Community Developers, Inc. v. South Coast Regional Comm’n, 17 Cal. 3d
785, 553 P.2d 546, 132 Cal. Rptr. 386 (1976) (en banc), in which the California
Coastal Zone Commission denied Avco an exemption from the permit requirement
of the California Coastal Zone Conservation Act of 1972, notwithstanding the fact
that Avco had spent in excess of $2 million in preparatory work, had obtained a
grading permit from the county, and had final plat approval. For discussions of the
developers dilemma, see Delaney & Kominers, He Who Rests Less, Vests Best:
Acquisition of Vested Rights in Land Development, 23 St. Louts U.L.J. 219 (1979);
Hagman, The Vesting Issue: The Rights of Fetal Development Vis a Vis the
Abortions of Public Whimsy, 7 EnvrL. L. 519 (1977) [hereinafter cited as Hagman,
The Vesting Issuel; Hagman, Estoppel and Vesting in the Age of Multi-Land Use
Permits, 11 Sw. UL. Rev. 545 (1979) [hereinafter cited as Hagman, Estoppel and
Vesting].

40 See, e.g., B. ACKERMAN, PRIvATE ProPERTY AND THE CoNnsTrTuTiON (1977);
Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations
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1981] DEREGULATING LAND USE 39

be fair or equitable. Few agree, however, on what fairness or equity
means in the land use context. Frequently, the issue has been
treated as inseparable from the question whether compensation is
required for land use regulations which rise to the level of a “tak-
ing.” 4 While the compensation question is important, it is not the
sole determinant of a fair system. As will be seen later, the compen-
sation question is itself merely one aspect of distributional fair-
ness.*? In this regard, knowing when a wealth transfer loss precipi-
tated by land use regulation requires compensation is no more, and
no less, important than knowing when a wealth transfer gain should
be recouped. In addition, even if a system is distributionally fair, it
may still be perceived as unfair if the distributional result is arrived
at in a procedurally unfair manner.

Efficiency is often considered a desirable end in itself without
regard to the objective that is sought to be efficiently obtained. It
is important to know what the land use allocation system is expected
to do efficiently. As used in this Article, the criteria for efficiency
will determine how well the system internalizes harmful spillovers,
ameliorates conflicts among neighboring land uses, and reviews land
use allocation proposals. In large part, this Article will employ the
analysis suggested by Professor Ellickson’s groundbreaking article on
the subject, characterizing a system as efficient when it minimizes
the sum of nuisance, prevention, and administrative costs.*?

An analysis of a land use allocation system remains incomplete
if only fairness and efficiency goals are examined. A land use sys-
tem must be flexible in order to incorporate new development ideas
or policy changes. Recognizing flexibility as an objective of a land
use allocation system acknowledges that land development projects
increasingly consist of a mixture of theoretically inconsistent land
uses.#* The series of energy shortages during the past five years

of “Just Compensation” Law, 80 Harv. L. Rev. 1165 (1967); Sax, Takings, Private
Property and Public Rights, 81 Yare L.J. 149 (1971) [hereinafter cited as Sax,
Takings, Private Property]. Sax, Takings and the Police Power, 74 YaLE L.J. 36
(1964) [hereinafter cited as Sax, Takings and the Police Power].

41 E.g., F. BosseLmaN, D. CaLLies & J. Banta, THE TakiNng Issve (1973);
Berger, A Policy Analysis of the Taking Problem, 49 N.Y.U. L. Rev. 165 (1974);
Sax, Takings and the Police Power, supra note 40.

42 See infra text accompanying notes 46-56.
43 Ellickson, supra note 20, at 688-90.

44 The planned unit development concept under the existing system recognizes
this trend. See Babcock, An Introduction to the Model Enabling Act for Planned
Residential Development, 114 U. Pa. L. Rev. 136 (1965). This type of mixed use
development is directly contrary to the rigid districting required by zoning. In a
refreshingly honest look at development in the 1980’s, Professor Hagman suggests
that land use policy include, among other things, mixed use developments. In
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convincingly demonstrates the folly of the traditional land use pat-
tern which totally segregates housing and employment centers.
Nonetheless, while mixing business and residential uses may lessen
transportation and other energy-related problems, it may accentuate
others, such as noise and safety. Thus, an allocation system must be
capable of sensitive project-by-project evaluation.

A fourth goal of a land use allocation system should be the pro-
vision of certainty.* If land use allocations increase the level of un-
certainty, economic resources that ordinarily would be invested in
positive production may instead be diverted to adaptive expendi-
tures or not invested at all. For example, when a farmer or housing
developer is concerned that his land use allocation will be changed,
he may attempt to insure the risk, thereby diverting funds to insur-
ance premiums from farming or housing. Alternatively, because
insurance for public regulation is generally unavailable or inade-
quate, the farmer or housing developer may decide to reduce his
investments or, if he is particularly risk averse, may decide not to
invest at all.

C. The Shortcomings of the Existing System

Having briefly identified the four objectives of the ideal land
use allocation system, our focus now turns to an evaluation of how
well the existing system, as represented by zoning and subdivision
law, accomplishes those objectives.

1. Fairness

The fairness issue can be divided into two subissues: distribu-
tional fairness and procedural fairness. The division is an analytical
one only—if wealth distributions occasioned by the existing system
are inherently unfair, then certainly the unfairness is increased if the
distribution was derived pursuant to an unfair procedure.

a. Distributional Fairness

All land use allocations create or destroy land value!s Two
properties with similar physical and locational characteristics may
have dramatically different values based solely upon the public
designation of a permitted land use. Indeed, landowners often

this regard, Hagman suggests that “[c]lommercial-industrial-residential (CIR) mix
facilitates enormous energy savings by making work, shopping and living arrange-
ments less dependent on the automobile.” D. HaGMAN, supra note 19, at 9.

45 See generally B. ACKERMAN, supra note 40, at 44-46.
46 See infra text accompanying notes 304-47.
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emphasize the existing system’s effect on land value to argue for
invalidating a particular regulation or to advance a claim for com-
pensation.*” Landowner claims of drastic, but not total, diminu-
tions in value, however, have merited neither judicial relief #* nor
the sympathy of the regulators.*

Of course, not all land use designations result in decreased
value. More than a few greatly increase land value. This occurs
because of the favorable uses or intensity of development permitted
under a given land use designation and because participants in the
market perceive the scarcity of such designations.5°

Does the fact that one may just as easily gain as lose as a result
of a land use allocation under the existing system mean that the
system 1is distributionally fair? It might, if everyone had an equal
chance of gain or loss or if the losers perceived that the particular

47 The landowner’s propensity to cite diminution in value as a basis for relief
can be traced to the case of Pennsylvania Coal Co. v. Mahon, 260 U.S. 393
(1922), where Justice Holmes stated that “[t]he general rule at least is, that while
property may be regulated to a certain extent, if regulation goes too far it will be
recognized as a taking.” Id. 415.

48 See Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). In
Euclid, a 75% reduction in the value of plaintiff’s land caused by a zoning change
did not suffice to require the state to compensate plaintiff under the taking clause.
U.S. Const. amend. V. The Court has maintained its position that diminution in
property value alone cannot justify a taking claim. See Penn Central Transp. Co.
v. New York City, 438 U.S. 104, 131 (1978) (citing Euclid); see also HFH, Ltd.
v. Superior Court, 15 Cal. 3d 508, 542 P.2d 237, 125 Cal. Rptr. 365 (1975) (en
banc) (sustaining a demurrer to an action founded in inverse condemnation when
the only alleged effect of the zoning regulation was a diminution in the market value
of the property in question), cert. denied, 425 U.S. 904 (1976).

49 Primarily, regulators assert that payment of compensation for the diminution
in value caused by police power regulation will have a chilling effect upon the
exercise of that authority. One commentator states: “This threat of unanticipated
financial liability will intimidate legislative bodies and will discourage the imple-
mentation of strict or innovative planning measures in favor of measures which are
less stringent, more traditional, and fiscally safe.” Note, Eldridge v. City of Palo
Alto: Aberration or New Direction in Land Use Law?, 28 Hastincs L.J. 1569, 1597
(1977) (footnote omitted). Regulators also assert that a finding of inverse con-
demnation inappropriately transfers the power of eminent domain from legislatures
to the judiciary. See, e.g., Brief for the California Attorney General as Amicus
Curiae, Agins v. City of Tiburon, 447 U.S. 255 (1980).

50 See Freeman, Give and Take: Distributing Local Environmental Control
Through Land-Use Regulation, 60 MinN. L. Rev. 883 (1976). The economic
basis for positive externalities, or as Freeman calls them “givings,” is a combination
of value transfer and supply restriction effects. The value transfer effect derives from
the notion that a particular tract of undeveloped land carries with it both a present
use value and a component of value equivalent to the discounted value of future
development for a particular, more intensive use. Each tract having the potential
for more intense development carries a fraction of the total value of one tract already
developed for the more intensive use. Thus, “[a] decision to permit development of
one of the tracts for the more intensive use would have the effect of removing . . .
[that fractional value] from the tracts not granted development permission, while

at the same time conferring the total of the fractional values on the site designated
for development.” Id. 965.
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allocation can reasonably be expected to work out in the long run
to the advantage of everyone® Few land use allocations under
the existing system, however, can be characterized as possessing
these qualities. Because most land use allocations are legislative
matters,5 the standard by which they are measured is whether
they rationally promote the health, safety, welfare, or morals of the
community. This general welfare standard is seldom sufficient to
justify why one parcel of land is treated more favorably than
another. Absent an adherence to some strict planning methodology,
which itself may be neither possible nor desirable,®® landowners
under the existing system will likely feel that the decisions are
arbitrary, or merely the “prizes and penalties of a lottery.” ¢ Thus,
the existing system neither requires beneficial property owners to
relinquish zoning-created value nor compensates those whose prop-
erty interests have been devalued. Because the taking jurisprudence
of the Supreme Court ® and most state courts °¢ ignores the diminu-
tion in value caused by land use allocations, absent a showing of

51 This is the fairness test articulated by Professor Michelman. Michelman,
supra note 40, at 1218-24. The suggested fairness standard has been criticized on
the basis that few people would have the patience and vision of Michelman’s
theoretical man. See Berger, supra note 41, at 185.

52 D. HacMaN, supra note 17, § 33. In order to allow greater judicial scrutiny
of the existing system, however, various courts have characterized some zoning
actions as “quasi-judicial.” See, e.g., Fasano v. Board of County Comm’rs, 264 Or.
574, 507 P.2d 23 (1973) (en banc).

53 Adherence to a planning standard has been required, either judicially or by
statute, in a number of states. See, e.g., Baker v. City of Milwaukie, 271 Or. 500,
533 P.2d 772 (1975) (requiring municipalities to implement state comprehensive
plan through zoning ordinances); Car. Gov't Cope § 65860(a)(ii) (West Supp.
1980) (requiring that “[t]he various land uses authorized by the [local zoning]
ordinance are [to be] compatible with the objectives, policies, general land uses,
and programs specified in [the] plan.”). .

The wisdom of requiring consistency with planning is questionable in view
of the inconsistent evidence on the efficacy of planning. In this regard, there is
little agreement on the appropriate style of planning, let alone its value. While
planning was originally perceived as a way of curing market imperfections, it has
seldom been shown to have this effect. Rather, planning “is based upon the
assumption that the planner’s re-distributive values are superior to those of the
market and will result in a net gain to the aggregate welfare . . . . [P]lanner’s
choices . . ., however, risk being arbitrary since planners bear little responsibility for
distribution of the costs or benefits of their activity.” Tarlock, Consistency with
Adopted Land Use Plans as a Standard of Judicial Review: The Case Against, 9
Urs. L. ANN, 69, 76 (1975).

54 Hagman, Windfalls for Wipeouts, in WINDFALLs For Wireouts 20 (D.
Hagman & D. Misczynski eds. 1978).

55 See supra notes 47-48; infra text accompanying notes 149-65.

56 For a discussion of the taking jurisprudence in state courts, see 1 R.
ANDERSON, supra note 13, § 3.25; Krasnowiecki & Strong, Compensible Regulations
for Open Space: A Means of Controlling Urban Growth, 29 J. AM. INsT. PLANNERS
87 (1963).
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complete economic nonviability, the distributional unfairness of
the existing system is also ignored.

b. Procedural Fairness

Even though the distributional fairness of land use allocations
under the existing system is generally incapable of measurement,
the system might be more tolerable if the procedures leading to a
“penalty or prize” were fair. Several aspects of the existing system,
however, prevent even this modicum of fairness.

Because land use allocations are characterized as legislative in
nature, the procedural protections that ensure fairness are limited.
While notice is generally provided by statute to affected or inter-
ested parties, it seldom is constitutionally required; the members of
the hearing body need not be impartial in the sense of having to
refrain from ex parte contacts with interested parties or possibly
even from being interested themselves; cross-examination is limited,
if available at all; most hearing bodies operate without even the
loosest set of evidentiary standards, and to compound matters, a
record with adequate findings is seldom made to facilitate the
limited opportunity for judicial review.5?

Several jurisdictions have pierced the legislative veil of land use
matters, and have found that regulations laying down general poli-
cies can be distinguished from regulations affecting the permissible
use of a specific parcel of property.?® By characterizing these latter

57 See generally Harris, Rezoning—Should it be a Legislative or Judicial
Function?, 31 BayLor L. Rev. 409 (1979); Sullivan, Araby Revisited: The Evolving
Concept of Procedural Due Process Before Land Use Regulatory Bodies, 15 SANTA
Crara Law. 50 (1974); Developments in the Law—Zoning, 91 Harv. L. REev.
1427, 1502-49 (1978); Comment, Zoning Amendments—The Product of Judicial
or Quasi-Judicial Action, 33 Omo St. L.J. 130 (1972).

Neither the SZEA nor the SPEA clearly specifies procedural standards to be
used by local governing bodies in making land use decisions. The SZEA specifies
certain procedural standards to be followed by local zoning boards of adjustment in
the consideration of variances and special exceptions, but the act places virtually no
restrictions on the decisionmaking process of the local legislative body. Similarly,
the SPEA imposes few procedural restrictions on planning commission determinations.

58 See, e.g., Snyder v. City of Lakewood, 189 Colo. 421, 542 P.2d 371 (1975)
(en banc); City of Colorado Springs v. District Court, 184 Colo. 177, 519 P.2d 325
(1974); (en banc); Fasano v. Board of County Comm'’rs, 264 Or. 574, 507 P.2d 23
(1973) (en banc); Aldom v. Borough of Roseland, 42 N.J. Super. 495, 127 A.2d
190 (1956).

In Fasano, the Board of County Commissioners rezoned property from single
family residential to a planned residential community, which would have allowed
the construction of a mobile home park. When this rezoning was challenged by
neighboring landowners, the Oregon Supreme Court rejected the previously accepted
proposition that judicial review of a zoning amendment was limited to a deter-
mination of whether the amendment was arbitrary or capricious. The court dis-
tinguished between the exercise of legislative authority involving the laying down
of general policies and the judicial determination whether the permissible use of a
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actions as quasi-judicial, these jurisdictions have required some of
the due process protectior.s normally associated with judicial pro-
ceedings. In addition, the quasi-judicial finding has encouraged the
courts to exercise more stringent review of the land use process.5®

Even if the extension of due process protections to the land-
owner becomes the prevalent rule, procedural fairness may not be
enhanced. As will be discussed later in detail, notions of due pro-
cess have been used to enlarge public participation in land use mat-
ters to include neighbors, policy groups, general taxpayers, and
many others only remotely connected with a given property.

specific piece of property should be changed. Having determined that rezoning
procedures are judicial in character, the Fasano court concluded that:

Parties at the hearing before the county governing body are entitled to an
opportunity to be heard, to an opportunity to present and rebut evidence,
to a tribunal which is impartial in the matter—i.e., having had no pre-
hearing or ex parte contacts concerning the question at issue—and to a
record made and adequate findings executed.

264 Or. at 588, 507 P.2d at 30; see also Oregon Attorney General’s Opinion on
Fasano v. Board of County Commissioners, Washington County, No. 7062 (Mar.
26, 1974). In order to carry out the Fasano/due process requirements, two Oregon
cities, Eugene and Portland, have shifted responsibility for rezoning hearings from
the planning commission to a hearing examiner. The use of a hearing examiner is
believed to be beneficial insofar as it lowers the chance of legislative caprice and it
promotes the preparation of adequate findings of fact and conclusions of law. See
Curtin & Shirk, Land Use, Planning and Zoning, 9 Urs. Law. 724, 740 (1977).

Nevertheless, “[m]ost courts have been unwilling to treat rezoning decisions as
quasi-judicial acts.” Sullivan, supra note 57, at 60. There is some indication,
however, that courts in other jurisdictions have created various makeshift devices
for informally controlling legislative power, such as the “change or mistake” rule,
which invalidates any rezoning unless a change in the physical character of the
neighborhood or a mistake in the original zoning can be proved. See 1 R.
ANDERSON, supra note 13, §5.07; Linowes & Delaney, The Maryland Change-
Mistake Rule: A Mistake That Should Be Changed, 1971 Lanp Use CoNTROLS
AnN. 117.

59 In Fasano v. Board of County Comm’rs, 264 Or. 574, 507 P.2d 23 (1973)
(en banc), the court adopted the comprehensive plan as the basic standard for
review of land use regulations. In contrast, the SZEA merely requires that zoning
regulations be made in accordance with a comprehensive plan. SZEA, supra note
25, §3. The courts have construed that provision “as meaning nothing more than
that zoning ordinances shall be comprehensive—that is to say, uniform and broad
in scope of coverage. . . . [Clourts have found it difficult to assign any independent
meaning to the term.” Haar, “In Accordance With A Comprehensive Plan”, 68
Harv. L. Rev. 1154, 1157 (1955). Thus, for the Fasano court to require sub-
stantive corformance with a planning document was a significant judicial departure
from prior practice. Moreover, the conformity requirement established by the
Fasano court was rigorous:

In proving that the change is in conformance with the comprehensive plan
in this case, the proof, at a minimum, should show (1) there is a public
need for a change of the kind in question, and (2) that need will be best
served by changing the classification of the particular piece of property
in question as compared with other available property.

264 Or. at 583-84, 507 P.2d at 28.
60 See infra text accompanying notes 174-98.
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Under the existing system, then, remote interests are often given the
same or more weight as the landowner himself. From the stand-
point of democratic theory, widespread public participation may
appear salutary, until one realizes that the participating groups are
frequently those who have benefited (as homeowners or business-
men) from the existing system in the past, and they are trying to
enhance their “prize” by making sure others are “penalized.” Often
because the participating groups are residents, and the landowner is
not, the participating groups have a decided political advantage
regardless of the objective merits of the landowner’s proposal.s

Finally, the distributional unfairness of the existing system
tends to exacerbate the system’s procedural unfairness. The effect
of land use allocations on land is often tremendous. The decision
may determine the success or failure of a particular project and,
perhaps, the economic fate of the landowner himself. Because the
existing system confers the land value prizes and penalties under a
standardless lottery, predicting the outcome of a land use contro-
versy is frequently a matter for fortune tellers rather than lawyers.
In an effort to reduce the level of investment risk and the chances
of a disastrous penalty, the landowner may be willing to share his
land value prize with the decisionmakers. In other words, the
existing system may be corrupt or subject to special influence.®?

A recently completed study sponsored by the National Institute
of Law Enforcement and Criminal Justice found local government
corruption in land use and building regulation to be a significant
problem in many areas of the United States.®® The study found
that land use decisions were particularly susceptible to corruption
because of the significant financial losses and gains which are im-
posed as a consequence of zoning.%* Other corruption incentives
cited by the study included the confused treatment of zoning as
both a legislative and administrative matter, the increasing com-
plexity of land use procedures, and the lack of standards guiding
zoning decisions.®® While the study’s recommendation that land

61 R. NELsON, ZONING AND ProperTY RicHTs 191 (1977). For a discussion of
legal remedies available to politically disadvantaged outsiders, see Ellickson, supra
note 3.

62 See Ellickson, supra note 3, at 407-08.

63 NAT'L INSTITUTE OF LAW ENFORCEMENT AND CRIMINAL JusticE, Law EN-
FORCEMENT ASSISTANCE ADMINISTRATION, U.S. DEP’T OF JusTiCE, CORRUPTION IN
Lanp Use anp Bumpine Recuration (1979).

64 NAT’L INSTITUTE OF LAW ENFORCEMENT AND CRIMINAL JusticE, Law EN-
FORCEMENT ASSISTANCE ADMINISTRATION, U.S. DEP'T OF JUSTICE, AN ANALYSIS OF
ZoninG REFORMS: MINIMIZING THE INCENTIVE FOR CORRUPTION 13 (1979).

85 1d. 7.
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use matters be decided pursuant to a defined administrative pro-
cedure and established planning standards may be questioned, little
doubt remains that zoning frequently results in untaxed windfalls
or uncompensated wipeouts, where the “friends of the house” enjoy
a definite advantage on an imperfectly warped roulette wheel.®

2. Efficiency

Strong evidence suggests that the existing system is no more
efficient than it is fair.%” Any successful reduction in nuisance
costs precipitated by the existing system is generally outweighed by
increased prevention and administrative costs.®® While zoning may
reduce nuisance costs by segregating incompatible land uses, the
available research indicates that the operation of the land market
itself would have accomplished a similar segregation without the
corresponding administrative costs.®?

Several reasons can be cited for the existing system’s inefficiency.
First, public regulators frequently address only the nuisance cost
of the efficiency equation. Consequently, public regulation may
attempt to eliminate every conceivable negative aspect of a par-
ticular land use, even though such practice may be undesirable
from the standpoint of overall economic efficiency.” To use Pro-
fessor Ellickson’s terminology, public regulators seek to minimize

66-&1]1‘&1{5011, supra note 20, at 701.

87 A prevalent justification for the existing system is to correct market failure.
It has been noted that “the existence of market failure is a necessary condition for
government intervention.” Moore, supra note 23, at 393. As Moore points out,
however, the existence of market failure is not a sufficient condition for government
intervention, because if the market is operating inefficiently, government inter-
vention may only reduce efficiency. Moreover, even in the presence of market
failure, there is little assurance that government intervention will eliminate in-
efficiency: regulatory intervention may be as flawed as the market.

Economic regulation has been criticized because it is often undertaken without
a clear idea of how regulation works. For example, “[m]arket transactions in an
unsafe product will often harm third parties without compensation, but the potential
for uncompensated, unforeseen harm to consumers, workers, stockholders and other
third parties resulting from uninformed economy-wide or industry-wide regulations
may be far greater.” Schuck, Regulation: Asking the Right Questions, 11 NaTL J.
711 (1979), reprinted in D. HacMaN, supra note 19, at 80, 81. Regulatory failure
or inefficiency may be even greater in the land use context than in other areas of
economic regulation because of the tendency of the existing system to group
different land uses into crude, unrefined categories (zoning districts) and to dis-
courage investment and innovation.

68 Ellickson, supra note 20, at 693-99.

69 Siegan, Regulating the Use of Land, in THE INTERACTION OF ECONOMICS AND
THE LAw 159 (B. Siegan ed. 1977).

70 This is the basic economics notion of diminishing returns. See P. SAMUEL-
son, Economics 21-25 (11th ed. 1980). For a discussion of the concept in the
context of environmental regulation, see R. STEWART & J. KRIER, ENVIRONMENTAL
Law anp Poricy 556-57 (2d ed. 1978).
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nuisance costs, ignoring the fact that in order to maximize the
value of land resources, it is necessary to minimize the “sum of
‘nuisance, prevention, and administrative costs.” ™

A second source of the existing system’s inefficiency is its re-
liance upon mandatory specification standards.”? For example,
zoning frequently mandates that each house in a residential dis-
trict be set back a specified distance from the street or that certain
commercial establishments, such as all-night grocery stores, be ab-
solutely prohibited in residential zones. While this type of highly
collectivized regulation may keep residents free from bothersome
noise, lights, and traffic, it also makes it impossible for the land-
owner to experiment with more creative, and perhaps efficient,
solutions to the stated problems. In this regard, the clustering of
dwellings to reduce street noise or the use of hedges or lightscreens
to reduce the grocery’s drawbacks are solutions made impossible by
the zoning ordinance. The impossibility of individualized solu-
tions under the existing system is heightened by the system’s em-
phasis upon mandatory compliance orders, rather than fines or
taxes, which at least would afford the landowner the freedom of
paying a penalty rather than adhering to inefficient standards. Be-
cause the design of the existing system is legislative in nature, the
courts also have been reluctant to permit zoning by contractual
means.™

71 Ellickson, supra note 20, at 694 (emphasis added).

72 Performance standards are superior to specification standards for several rea-
sons. First, performance standards prescribe only desired results, leaving to the
discretion of the party being regulated how best to achieve that result. In this
regard, the regulator who uses a performance standard recognizes that the regulated
party is more likely to have knowledge of efficient solutions than the outside
regulator. Second, the use of performance standards prevents regulators from
becoming enmeshed in technical subjects for which they do not have any particular
expertise. Lastly, performance standards allow for the direct evaluation of both the
regulator and the regulated party. The success of specification standards is often
measured in indirect terms. For example, zoning is touted as necessary for the
community’s “general welfare”; but “general welfare” is too vague to be measured.
Consequently, the existing system evaluates its success at increasing welfare through
the achievement of specification or process and design requirements—for example,
that certain zoning procedures be undertaken or that a subdivision be designed in
a particular way. In contrast, performance standards measure the success of the
regulation in terms of the actual underlying purpose of the regulation. Perhaps the
existing system relies upon specification standards to cloud the fact that its actual
underlying purpose may be economic and racial segregation. In this regard, Pro-
fessor Hagman’s personal prescription for land use policy in the 1980’s suggests that:
“[It will be necessary to purge it from the influence of environmental imposters.
These include the elitists, the excluders, the protectors of the status quo, the pseudo-
pantheists and the open spacists (in our backyard at your expense).” D. HacMAN,
supra note 19, at 6.

78 For a discussion of contract and conditional zoning, see infra text accompany-
ing notes 250-61.
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The efficiency of the existing system is also undercut by the
delays associated with zoning and subdivision administration.™
Zoning officials tend to exhibit a lack of concern for permit
processing delays. Public regulators are often content to postpone
the processing of an application, or debate the merits of a pro-
posed use, or continue discussion from one meeting to the next,
seemingly oblivious to the landowner’s ever-increasing carrying
costs and the impact those costs have on the ultimate quantity and
quality of the development.

Theoretically, permit issuance is mandatory if the proposed
development is permitted by the existing zoning classifications;
however, few developments can proceed today without a zoning
variance, amendment, or conditional use permit.” Especially in
the case of undeveloped land, zoning officials frequently employ
low density holding zones to ensure their ability to exercise dis-
cretion over the project.” Subdivision regulations directly afford

74 Administrative delay has been cited as a significant factor in the cost of
housing. See L. SacaLyn & G. STErRNLIEB, ZONING AND Housing Costs (1973).
The response of the existing system to delay has been either to coordinate permit
requirements or specify a time limit for decisionmaking. With the advent of state
and federal land use controls, however, and the multiplication of permit require-
ments, especially in the coastal, wetland, and environmentally sensitive areas,
coordination has become quite difficult. In addition, local governments may re-
frain from the coordination procedure if they view it as an attempt by the state to
intrude upon local prerogatives. Nevertheless, coordinated hearing legislation has
been enacted in Maryland, Alaska, Minnesota, Oregon, and Washington. For an
evaluation of such legislation, see F. BosseLman, D. FeEurer & C. Siemon, THE
PermiT Exproston (1976). The Model Land Development Code also provides for
joint hearings where multiple permits are required. MopEL Lanp Dev. Cobk, supra
note 22, §§ 2-401 to -403.

75 NaTiONAL CoMMissioN ON URBAN ProBLEMS, LAND-UsE CONTROLS: ZONING
AND SuBDIVISION REGULATIONS, excerpted in Lanp Use CoNTROLS, supra note 13,
at 19, 26. The National Commission calls this the “wait and see” approach:

The community obtains de facto control over land development by zoning
undeveloped areas for very low densities and then waiting for landowners
to seek a map change. The real decisions—perhaps in accordance with an
approved plan or prestated policies but more often not—are then taken by
the local governing body when each application for rezoning is filed.

Id. 26-27.
76 Professor Nelson states:

Communities have very often held large supplies of land idle or in a
relatively low-value use while waiting long periods for high-quality de-
velopment to be proposed in accordance with their ultimate community
design. The cumulative consequence of community zoning in a metro-
politan area is a public rationing system for undeveloped metropolitan

land, . ..

Because of community zoning practices, the supply of metropolitan
land made available for high-quality uses has tended far to exceed the
demand for these uses, and the supply of land made available for lower-
quality uses to be far less than the demand for them. These large im-

This content downloaded from
149.10.125.20 on Fri, 04 Feb 2022 03:39:08 UTC
All use subject to https://about.jstor.org/terms



1981] DEREGULATING LAND USE 49

both the planning commission and the governing body considerable
discretion in the processing of subdivision plats.

Some states have tried to address the delay costs imposed by the
existing system through legislatively defined process times; that is,
an application may be deemed approved if not acted on within a
specified time unless a continuance is granted with the consent of
the landowner.” As a practical matter, however, it is likely that
landowners are reluctant to withhold their consent to a continuance
for fear that pressing for a reasonable response time may result in
outright rejection of their proposed land use.

The efficiency of the existing system is undermined as well by
high administrative costs. Public administrative costs include the
salaries of zoning and subdivision officials as well as the judiciary
involved in reviewing land use decisions. Private administrative
costs may be even more extensive. The preparation of a zoning or
subdivision application often requires the expensive services of law-
yers who specialize in land use law, civil and traffic engineers, archi-
tects, planners, consultants, and influence peddlers. Moreover, to
the extent that the existing system is subject to special influence,
legal campaign contributions or their illegal equivalents must also
be counted as administrative costs.

3. Flexibility

a. Zoning in Theory—A Self-Administering System

Zoning was not designed as a flexible land use allocation sys-
tem.” The Standard State Zoning Enabling Act originally provided
for a few zone classifications with large quantities of land within
each zone. With the exception of single family zones, zones were
cumulative, and zoning architects believed that virtually any use
could be accommodated within an existing zone map. At most, the
zoning architects thought, extraordinary cases or cases of particular

balances between supplies and demands have caused very serious social
inequities and major inefficiencies in the use of metropolitan land.

R. NELSON, supra note 61, at 187.

77 For example, California has legislation mandating decisions on development
projects within time periods ranging from six to eighteen months. CaL. Gov't
Cope §§ 65950-65954 (West Supp. 1980).

78 See Krasnowiecki, Planned Unit Development: A Challenge to Established
Theory and Practice of Land Use Control, 114 U. Pa. L. Rev. 47, 63 (1965)
[hereinafter cited as Krasnowiecki, PUD]; see also Krasnowiecki, The Basic System
of Land Use Control: Legislative Preregulation v. Administrative Discretion, in
THE NEwW ZONING: LEGAL, ADMINISTRATIVE, AND Economic CoNceEPTs AND TECH-
NIQuEs 3 (N. Marcus & M. Groves eds. 1970) [hereinafter cited as Krasnowiecki,
The Basic System].
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hardship could be handled with a minimum of legislative or admin-
istrative discretion with a rare zone amendment or variance.

Zoning’s inflexibility resulted not only out of a naive optimism
concerning the system’s workability, but also from the fear that too
much discretion would lead to unbridled legislative or administra-
tive interference with the land market. While the advent of zoning
was certainly part of the trend toward increasing government regula-
tion of economic activity,” its formulation occurred at the begin-
ning of that trend,’® and thus reflects a type of transitional hesitancy
against intruding too greatly into areas previously viewed as matters
of private concern.®

The desire for a self-administering zoning system coincided well
with the low profile of the judiciary in the post-Lochner v. New
York ®* era. Most courts have no desire to become enmeshed in
land use controversies as a super-zoning body.®* Thus, courts look
with favor upon a prestated system of regulations which can be
easily assessed as to its minimum rationality; conversely, courts have
invalidated zoning systems which overtly permit discretion that in-
creases or complicates judicial review.®

79 Early zoning can be traced to Los Angeles. In 1909, Los Angeles adopted
an ordinance dividing the city into industrial and residential districts. Another
Los Angeles ordinance was passed in 1910 which excluded brick factories from one
or two of the existing industrial districts. The 1910 ordinance was upheld in
Hadacheck v. Sebastian, 239 U.S. 394 (1915). As in most land use matters, the
east ultimately caught up with the west, and New York City enacted a zoning
ordinance in 1916, which established three separate classes of districts regulating
the use, height, and percentage of lot occupied. The three use districts were resi-
dential, business, and unrestricted. See S. ToLL, ZONED AMERICAN 74-187 (1969);
supra note 16.

80 See generally J. Nowak, R. Rotunpa & J. Younc, CoNsSTITUTIONAL Law
(1978), in which the authors state: “Beginning in the Spring of 1937 the Court
began to defer to the other branches of government in matters of economics and
social welfare. No longer would substantive due process and equal protection be
used to overturn laws which interfered with traditional views of economic free-
dom.” Id. 149 (footnote omitted). Zoning, of course, was upheld as constitutional
in Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).

81 The traditional hesitancy is reflected by the omission of any reference to
nonconforming uses in the SZEA. The draftsmen of the early enabling statutes
apparently feared that state legislatures would enact zoning provisions which
intruded too greatly upon the rights and practices of existing property owners.
See E. Bassert, ZoNmnG 108 & n.l (rev. ed. 1940).

82198 U.S. 45 (1905). Lochner invalidated maximum hour legislation and
is often cited as the high-water mark of the Court’s use of substantive due process
analysis to invalidate economic and social regulation.

83 Krasnowiecki, PUD, supra note 78, at 64.

84 See Rockhill v. Township of Chesterfield, 23 N.J. 117, 128 A.2d 473
(1957), in which the court invalidated a zoning ordinance that provided for
normal agricultural and residential uses and the balance of other uses as special
uses, subject to administrative discretion. The court found the “nondistrict” zoning
ordinance to be ultra vires of the enabling statute and the very antithesis of zoning,
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While trading flexibility for self-administration might have
been acceptable in a world where land use was not the subject of
intense social conflict and pressure, that trade-off is hardly acceptable
today. The energy, environmental, and housing demands placed
upon a land use allocation system today highlight the folly of at-
tempting to reconcile these conflicting and ever-changing demands
with any set of prestated rules.

b. Zoning in Practice—Covert Individual Treatment

Zoning in actual practice has never really been self-administer-
ing. In spite of what courts may believe, most zoning of undevel-
oped land is not a realistic appraisal of what land use is planned,
likely, or even compatible with surrounding existing uses. Rather,
zoning is used as a device for deferring these difficult decisions. Un-
developed land is either underzoned in unintensive, and generally
uneconomic, uses or overzoned in economic, but unrealistic, uses.%®
For example, substantial undeveloped land is zoned agricultural, not
because the land is adequate, or even suitable, for farming, but be-
cause the classification represents a nondecision—a choice less con-
troversial than a classification favoring housing over the environ-
ment or vice versa. Similarly, undeveloped land may be zoned
industrial, which if so developed would enhance the locality’s tax
base or employment opportunities, but which will not be developed
industrially because the land is located far from transportation
centers or water resources.

This under/over zoning charade serves to perpetrate the myth
that zoning is self-administering. As noted earlier, so long as the
land use regulations appear to be predefined, courts are less likely
to interfere with the zoning system. Thus, unrealistic classifications
not only keep bothersome constituents at bay, but also ensure that
the courts will not be too quick to lend an ear to issues that have
been “deafly” treated by the zoning body.

notwithstanding the fact that the enabling statute in New Jersey did not require
dividing the municipality into districts. Accord Marshall v. Village of Wap-
pingers Falls, 28 A.D.2d 542, 279 N.Y.S.2d 654 (1967); Eves. v. Zoning Bd.
of Adjustment, 401 Pa. 211, 164 A.2d 7 (1960); see also Haar & Hering, The
Lower Gwynedd Township Case: Too Flexible Zoning or an Inflexible Judiciary?,
74 Harv. L. Rev. 1552 (1961).

85 See generally D. HacMmaN, supra note 17, §§ 57, 64; Comment, Stop-Gap
and Interim Legislation, A Device to Maintain the Status Quo of an Area Pending
the Adoption of a Comprehensive Zoning Ordinance or Amendment Thereto, 18
Syracuse L. Rev. 837 (1967). For a discussion of the economic effects pre-
cipitated by zoning’s inconsistency with market forces, see B. Srecan, supra note
20, at 121. For a case illustrating overzoning to bar residential development,
see Corthouts v. Town of Newington, 140 Conn. 284, 99 A.2d 112 (1953).
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A more charitable explanation of the under/over zoning phe-
nomenon suggests that it is a mechanism by which zoning officials
“individualize” land use regulations. While individualized land
use allocation is desirable, a sub rosa system of individualized land
use standards is unsatisfactory because it almost certainly leads to
unfair and inefficient allocation practices; these practices, in turn, are
immune from judicial review because of the artificial appearance of
a self-administering set of zone classifications.’® Under the existing
zoning system, covert individualized standards may also be inade-
quate because zoning officials are fearful of the exercise of individual
control in a covert manner.

c. Zoning in Practice—Incapable of Assimilating Rapid Change
Insofar as the existing system is premised on predesignated
zones, it quickly becomes obsolete and inaccurate as an allocation
basis. Moreover, any planning that is antecedent to zoning also is
likely to form a static constitution incapable of assimilating rapid
changes in design, technology, or community preferences.’” Planners
themselves have perceived the inflexibility of comprehensive plans
and zoning maps and have suggested greater reliance upon dynamic
planning.®® While dynamic planning may prove to be more re-

86 See Krasnowiecki, The Basic System, supra note 78, at 5-6.

87 Siegan cites the development of the fast food franchise industry as an exam-
ple. Today, these franchises are a major source of demand for strip commercial
property. But “[iln 1946, or 1957, or 1965, when the last comprehensive zoning
amendments were adopted in Los Angeles, Chicago, and Dallas, respectively, the
food franchise operation was either unknown to many or of minor significance.”
B. SiEcaN, supra note 20, at 124. Siegan concludes that “ ‘[ulnderzoning’ or ‘over-
zoning’ is a normal product of land use regulation, since it is impossible for
the amalgamation of planners, politicians, citizens, and courts to determine for
any one or more periods the ‘right’ amount of zoning allocations over the large
territories involved.” Id.

Professor Freilich has observed that the inability of zoning to remain cur-
rent and flexible has resulted in the widespread use of interim zoning controls.
See Freilich, Interim Development Controls: Essential Tools for Implementing
Flexible Planning and Zoning, excerpted in LanDp Use CoNTRoOLS, supra note 13, at
213.

88 For example, the Model Land Development Code places greater reliance
upon dynamic rather than end-state planning. Section 2-211 prevents develop-
ment of areas specially planned until a precise plan has been adopted. MobEL
Lanxp Dev. Cobg, supra note 22, §2-211. Although planners have employed a
great variety of styles over time, from end-state master planners to policy and
advocate planners to technocratic planners, there is considerable emphasis today
on strategic incrementalism—that is, concern with short range strategies and special
purpose plans. See Bowden, Hurdles in the Path of Coastal Plan Implementation,
49 S. CaL. L. Rev. 759 (1976); see also Reps, The Future of American Planning:
Requiem or Renaissance?, 1 Lanp-Use ControLs 1 (1967).

While planners have changed their methods to reflect their inability to predict
the future, most statutory planning requirements have not made a similar revela-
tion. See, e.g., CaL. Gov't CopE § 65300 (West 1966) (mandating the prepara-
tion of general plans at the local level); Fra. Star. AnN. § 163.3177 (West Supp.
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sponsive to preference changes, it is hard to see how a continuously
updated plan or zoning map will be any more capable of evaluating
new construction techniques or materials or unusual designs that
are particularly well-suited to the specific topographical features of a
given parcel. Moreover, because planning on an individual or
dynamic basis admits that the future is unpredictable, there seems
little reason to prefer it over the individual decisions of the market-
place.

d. Flexibility Devices Under the Existing System

Once zoning classifications are established, they are presumed
valid. As noted earlier, the presumption of validity accorded zon-
ing classifications frequently shields zoning from any meaningful
judicial review. Thus, a judicial challenge to a zone classification
on the basis of its inflexibility is almost certain to fail.

The traditional method for infusing flexibility into the exist-
ing system is to seek one of the standard forms of zoning relief, such
as a zone amendment, variance, or conditional use. Less traditional
methods, such as the planned unit development or contract zoning
may also exist.

Limited flexibility is provided by the zone amendment device
largely because the preconditions of amendment accept as valid the
prestated nature of the zoning system. Moreover, zone amendments,
like zoning itself, are generalizations: apartments in general de-
tract from the value of single family homes; strip commercial
development in general is ugly and a source of traffic hazards. The
fact that a particular development proposal for an apartment com-
plex may preserve open space and thereby enhance a surrounding
single family neighborhood is ignored by the zoning process. The
fact that a strip commercial development utilizes an attractive
design and may reduce energy consumption cannot be factored into
a zoning system, either initially, or by subsequent amendment.

Variances also supply limited flexibility to the existing system.
By express design,® however, variances are intended to permit only

1981) (same). The political difficulty in switching from the master plan concept
to a planning process is discussed in Catanese, Plan? or Process?, PLANNING, June
1974, at 14. The article describes the considerable opposition to proposed
Hawaiian legislation that would have provided planners with the freedom neces-
sary to undertake the planning process without being constrained by specific legal
descriptions of the plan and its contents. Although consistent with contemporary
planning theory, the Hawaiian legislation was opposed because it would not have
bound the government to a fixed set of policies and rules.

89 The SZEA provides that variances are to be granted only when the overall
purposes of the zoning ordinance can be observed and where exceptional circum-
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minor departures from the building size, and more rarely, the use
requirements of a zoning ordinance. While originally intended for
cases of unreasonable hardship or practical difficulty, variances often
are freely granted by lay administrators without adequate findings
supporting the grant.?® Nevertheless, the variance is incapable of
supplying the flexibility needed for mixed-use projects or other
creative development proposals unanticipated by the zoning
ordinance.

Another mechanism which provides some zoning flexibility is
the conditional use or special exception. Unlike the zone amend-
ment or variance, the conditional use does not provide ‘“relief”
from the zoning ordinance in a technical sense. Rather, particular
types of uses are expressly made conditional on certain standards
contained in the ordinance because they are believed to pose unusual
regulatory problems.”* For example, nursing homes, hospitals,
churches, schools, and other institutional uses are often treated as
conditional uses because they are desirable in or near residential
areas, but may possess features that are believed to be incompatible
with residential use.

The flexibility provided by the conditional use obviously is
limited in a number of ways. First, it only applies to a few selected
uses. Second, even these uses are only permitted if the specific

stances exist. SZEA, supra note 25, §7. Because the statutory language sug-
gests that variances are only appropriate for “minor departures,” some courts re-
fuse to allow use variances or variances for large parcels. See, e.g., Josephson
v. Autrey, 96 So. 2d 784 (Fla. 1957) (en banc).

90 See, e.g., Dukeminier & Stapleton, The Zoning Board of Adjustment: A
Case Study in Misrule, 50 Ky. L.J. 273 (1962); Shapiro, The Zoning Variance
Power—Constructive in Theory, Destructive in Practice, 29 Mp. L. Rev. 3 (1969);
Note, The Effect of Statutory Prerequisites on Decisions of Boards of Zoning Ap-
peals, 1 Inp. LecaL F. 398 (1968).

Professor Hagman states that “an attorney should seek [a variance] for a
client if practice dictates it will be approved, regardless of the law.” D. HacMan,
supra note 17, § 106, at 197.

91 A good explanation of the conditional or special use can be found in the
opinion written by Judge Hall in Tullo v. Township of Millburn:

The theory is that certain uses, considered by the local legislative body
to be essential or desirable for the welfare of the community and its
citizenry or substantial segments of it, are entirely appropriate and not
essentially incompatible with the basic uses in any zone (or in cer-
tain particular zones), but not at every or any location therein or without
restrictions or conditions being imposed by reason of special problems
the use or its particular location in relation to neighboring properties
presents from a zoning standpoint, such as traffic congestion, safety,
health, noise, and the like. . . . Without intending here to be inclusive
or to prescribe limits, the uses . . . treated [as conditional uses or special
exceptions] are generally those serving considerable numbers of people,
such as private schools, clubs, hospitals and even churches, as distinguished
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conditions of the zoning ordinance are met. Third, the location
of these uses is frequently limited to a few preconceived zones.
Thus, the conditional use is really nothing more than tentative
zoning.

This limited flexibility is illustrated by the unsuccessful at-
tempts of communities to make the device the centerpiece of a
zoning ordinance.®> In one case, a New Jersey township zoned the
entire township residential or agricultural, with other uses per-
mitted by conditional use or special exception.?®* The court found
this to be an abuse of the special exception device contrary to the
districting requirement of the New Jersey Zoning Enabling Act.
Regrettably, the court overlooked that the enabling act permitted,
but did not require, districting.®* The court was so committed to
normal district zoning that it could not conceive of any other way
in which development could take place.

The amendment, variance, and conditional use are zoning's
traditional mechanisms for providing flexibility. Because these have
failed to provide the flexibility needed to evaluate development
proposals, other devices have been fashioned. Only one, the
planned unit development (PUD), has provided any meaningful de-
parture from zoning’s rigid framework.”® The PUD is a technique
that allows particular consideration of an entire development
project, rather than the application of generalized standards to in-
dividual lots. As a result, traditional notions of lot setback, side
yard, and minimum lot size give way to a more sensitive evaluation
of physical relationships.

from governmental structures or activities on the one hand and strictly
individual residences or businesses on the other.

54 N.J. Super. 483, 490-91, 149 A.2d 620, 624-25 (1959). The alternative system
proposed in this Article retains the conditional or special use mechanism for uses
like those described by Judge Hall.

92 See generally Amebergh, The Functions and Duties of a Board of Zoning
Adjustment, 1 INsT. ON PLAN. & ZoninG 109 (1960); Craig, Particularized Zoning:
Alterations While You Wait, 1 INsT. oN PraN. & Zonine 153 (1960); Mandel-
ker, Delegation of Power and Function in Zoning Administration, 1963 Wash.
U.L.Q. 60.

93 Rockhill v. Township of Chesterfield, 23 N.J. 117, 128 A.2d 473 (1957);
see also People v. Perez, 214 Cal. App. 2d Supp. 881, 29 Cal. Rptr. 781 (1963).

94 At the time of the case, the New Jersey Zoning and Enabling Act, N.J.
STAT. ANN. §40:55-30 (West 1967) (repealed 1975), was practically identical
to the Standard State Zoning Enabling Act providing that “the local legislative
body may divide the municipality into districts of such number, shape, and area
as may be deemed best suited to carry out the purposes of this act.” SZEA,
supra note 25, § 2 (emphasis added) (footnotes omitted).

95 Babcock, supra note 44; Craig, Planned Unit Development as Seen From
City Hall, 114 U. Pa. L. Rev. 127 (1965); see Krasnowiecki, Legal Aspects of
Planned Unit Development in Theory and Practice, in FRONTIERS OF PLANNED
Unrr DeveLoPMENT 99 (R. Burchell ed. 1973).
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Developers have been attracted by the PUD’s flexibility.®® A
PUD permits a developer to plan and market a development as a
cohesive neighborhood, often resulting in utility and road extension
cost-savings as well as a greater allowance for common open space
and recreational areas. In addition, PUD flexibility may extend
beyond density and design to the type of permitted use, allowing
not only a mixture of housing types, but also a controlled mixture
of residential, commercial, and industrial uses.

Why, then, has not the PUD process become the main road
with traditonal zoning the less encountered by-way? Primarily, this
is because the PUD process in most cases was grafted onto the
incompatible zoning system.®” That the two allocation systems
were incompatible was recognized early by a number of state courts
that found the PUD to be beyond a state’s enabling legislation.?
Courts were uncomfortable approving the PUD concept because it
was difficult to characterize the system as a zone amendment, condi-
tional use, or variance.” None of these traditional zoning proce-
dures, however, was particularly well-suited to the PUD concept.
Developers found that because several zoning functions were in-
volved, no single body had the authority under the existing system
to approve a given PUD proposal.’®® Moreover, because zoning

96 See Lloyd, A Developer Looks at Planned Unit Development, 114 U. Pa. L.
Rev. 3 (1965); see also Clark, Unified Development Controls, or Greater Flexibility
in Zoning, 16 ZoNninG Dic. 265 (1964).

97 See generally Aloi, Legal Problems in Planned Unit Development: Uniformity,
Cmnpr)ehensive Planning, Conditions, and the Floating Zone, 1 ReaL Est. L.J. 5
(1972).

98 See D. HacMAN, supra note 17, § 236 (citing cases). Particularly trouble-
some to the courts that first considered the planned unit development was the tradi-
tional requirement that zoning be uniform within a given zone. A number of
courts inferred that uniform regulation meant only one type of use within any
given district. Hence, mixed uses seemed inconceivable. See F. So, D. Mosena
& F. Bancs, PLANNED UNiT DEVELOPMENT ORDINANCES 48 (American Society
of Planning Officials Report No. 291, 1973). Other courts had little difficulty in
overcoming the uniformity requirement. See, e.g., Orinda Homeowners Comm.
v. Board of Supervisors, 11 Cal. App. 3d 768, 90 Cal. Rptr. 88 (1970).

99 See D. MANDELKER & R. CUNNINGHAM, supra note 22, at 863.

100 By its very nature, PUD is a discretionary, flexible device. Hence, it is
not unusual to find a considerable amount of bargaining in the PUD process. When
more than one local land use control agency superintends PUD approval, however,
the bargaining process can become complicated. For example, the bargain that
appeased the planning commission may not be acceptable to the legislative body
or vice versa. The courts are divided on the respective roles of the local legis-
lature and the planning commission in the PUD process. Compare Millbrae
Ass’n for Residential Survival v. City of Millbrae, 262 Cal. App. 2d 222, 69 Cal.
Rptr. 251 (1968) (substantial changes in a planned development zone cannot
be made without legislative action) with Cheney v. Village 2 at New Hope, Inc.,
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officials often perceive the PUD as a gift of regulatory freedom, it is
not unusual to find detailed design and improvement standards
imposed.’ Thus, PUD flexibility tends to exist in theory, but not
in practice. Futhermore, it should not be forgotten that treating
the PUD within the standard zoning framework infects the PUD
concept with all the unfairness and inefficiency of the existing
system.

4. Certainty

The fourth goal of a land use allocation system should be cer-
tainty. Certain or stable land use allocations encourage initial
investment as well as the recoupment of that investment. In addi-
tion, certainty may act as an incentive to more extensive planning
and design by eliminating the fear that the applicable land use
regulations will be altered in an adverse manner.102

429 Pa. 626, 241 A.2d 81 (1968) (the planning commission is the singularly
appropriate body to make PUD decisions).

Some of the difficulties in handling planned unit developments under conven-
tional enabling legislation prompted the drafting of a Model Planned Unit Devel-
opment statute. See Babcock, Krasnowiecki & McBride, The Model State Statute,
114 U. Pa. L. Rev. 140 (1965). The model statute authorized a single approv-
ing agency at the local level to issue a unitary permit for PUDs. The model act
has not received overwhelming acceptance among the states. Professor Mandelker
notes that six states, including Connecticut, New Jersey, and Pennsylvania, have
enacted legislation based on the model act. D. MANDELKER & R. CUNNINGHAM,
supra note 22, at 885. For a discussion of the problems associated with drafting
planned unit development ordinances, see Sternlieb, Burchell, Hughes & Listokin,
Planned Unit Development Legislation: A Summary of Necessary Considerations,
7 Urs. L. AnN. 71 (1974).

101 To the extent that PUDs become laden with detailed requirements, the
mechanism becomes as, or more, inflexible than traditional land use controls under
the existing system. Krasnowiecki, Legal Aspects of Planned Unit Development
in Theory and Practice, in Lanp Use ConTrOLS, supra note 13, at 185, 192.
In fact, the discretion inherent in the PUD concept can be used as a device to
exclude unwelcome racial or economic groups. See, e.g., Oakwood at Madison,
Inc. v. Township of Madison, 72 N.J. 481, 371 A.2d 1192 (1977) (township
directed to remove all cost generating features of the PUD ordinance).

Professor Williams has commented that:

The existence of such a bargaining system [under the PUD concept] may
prove to be a heaven-sent opportunity for a municipality to evade judicial
strictures against exclusionary zoning, and to strike a cooperative pose,
always ready to do something about critical needs—if only the perfect
proposal would come along—but always in fact retaining a veto, and
so always able to avoid any real action.

2 N. WiLL1aMs, supra note 2, § 48.02, at 229. Moreover, whether the details added
on PUD approval have any substantive merit is questionable. Today the lay-
men of the planning commission define the details of development to an extent
never contemplated as part of the zoning function. See B. SiEGAN, supra note
20, at 156.

102 Hagman, The Vesting Issue, supra note 39. Professor Hagman attributes
much of the uncertainty in the existing system to the late vesting rule. The con-
cept of vesting refers to the point in the development process when the developer
is immune from a change in land use regulation. In general, a developer is not
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a. Existing Uses and Structures Under Zoning

The existing system attempts to advance the certainty goal
insofar as zoning applies prospectively to existing uses and struc-
tures. For example, most zoning ordinances contain a provision
exempting, either totally or in part, land uses that predate the
ordinance.’® Indeed, there was some feeling on the part of the
drafters of the SZEA that any attempt to apply zoning to existing
land uses and structures without compensation would have been
found unconstitutional.’® Whether or not that opinion was accu-
rate, the protection of pre-existing nonconforming uses and struc-
tures today is not absolute. Generally, ordinances limit the growth
of nonconforming uses by placing limits on the owner’s ability to
extend the nonconforming use to other parcels, to repair or modify
nonconforming structures, or to continue the nonconforming use
after it has been abandoned.’®® Recognizing that noconforming uses
have not “withered away,” some communities have limited the non-
conforming use even more by enacting amortization provisions that
terminate such uses and structures without compensation after a
given period of time.

b. Uncertain Allocations for Undeveloped Land

Thus far, the analysis has concentrated on the certainty pro-
vided by the zoning system to owners of existing uses and structures.
When the focus shifts to prospective development, the existing sys-
tem provides even less certainty. It has become axiomatic that an

safe until substantial work has been performed, or liabilities incurred, in good
faith reliance upon a building permit. Professor Hagman criticizes this late vesting
rule:
[Wlhile the present late vesting rule may eliminate development starts,
such elimination is not without a “chilling” effect on desirable develop-
ment which might otherwise occur and the opportunity for reconsideration
of such matters is costly. Furthermore, starts may not actually be
eliminated, and even if they are, the starts may be more, rather than
less intensive, thus making restoration more difficult while wasting invest-
ment dollars.

Id. 539.
103 1 R. ANDERSON, supra note 13, § 6.04 & n.43.

104 Thus, the drafters’ intent was not to provide certainty, but to insure the
legitimacy of zoning. Indeed, it was expected that nonconforming existing uses
ultimately would disappear, rather than continue. See Young, City Planning and
Restrictions on the Use of Property, 9 MinN. L. Rev. 593, 628 (1925).

106 D, MaNDELKER & R. CUNNINGHAM, supra note 22, at 292.

106 See Katarincic, Elimination of Non-Conforming Uses, Buildings, and
Structures By Amortization—Concept versus Law, 2 Duqg. L. Rev. 1 (1963);
Norton, Elimination of Incompatible Uses and Structures, 20 Law & CoNTEMP.
Pross. 305 (1955); Wood, Zoning Ordinances Requiring the Termination of a
Nonconforming Use, 1973 INsT. oN PrLaN. ZoNine & EMINENT Domamw 65.
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1981] DEREGULATING LAND USE 59

owner does not have a vested right in the zoning classification exist-
ing at the time of acquisition.1®” Obviously, this axiom runs directly
counter to the prestated nature of the zoning map and any notion
that the zoning ordinance should be self-executing. Nevertheless,
the axiom has been tolerated in order that zoning officials not be
“chilled” in the exercise of their authority,1% even if that means the
promulgation of an entirely different or inconsistent policy from
that reflected in the zoning ordinance. The frequency with which
zone amendments, conditional uses, and variances are granted
undermines any notion that zoning officials have been “chilled.” 19
In fact, these frequent departures from the zoning ordinance often
are granted improvidently because of the absence of meaningful
standards or a clear understanding of the standards.}!® As a result,
any certainty believed to be provided to the owner of undeveloped
land by the zoning ordinance is almost always illusory.

Any purchaser who acquires undeveloped land and calculates
its fair market value solely on the basis of its existing zoning is apt
to be very disappointed.’! Zoning changes producing staggering
decreases in value consistently have been upheld by the courts. As

1071 R. ANDERSON, supra note 13, §4.27 (citing cases).
108 Hagman, The Vesting Issue, supra note 39, at 533.

109 Ellickson, supra note 20, at 694. Professor Ellickson states that “[n]ation-
ally, about three-quarters of all rezoning applications are approved by . governing
bodies, and a slightly greater fraction of variance requests are approved by the
boards of zoning appeals.” Id. (footnote omitted). See also A. MANVEL, supra
note 24, at 23, 31. The National Commission on Urban Problems found that in
the 47 largest cities surveyed, an average of 1,030 rezoning positions were acted
upon per city per year with an approval rate of 72%. 1d. 17.

110 One Los Angeles study found:

[Tlhe term “zoning” has lost much of its significance in the City of
Los Angeles, for it has come to mean promiscuous changes in the zoning
pattern rather than adherence to consistent, comprehensive zoning. Pro-
cedures in actual practice have frequently become so loose that even the
limited requirements of the City Charter have not been met in numerous
variance cases. . . .

..

. . . Since [1946] there have been over 300 amendments to the text
of the Code and several thousand changes in the Zoning Map, mainly as
a result of individual requests and specific problems.

Crrzzens’ CoMMITTEE ON ZONING PRACTICES AND PROCEDURES: A PROCRAM TO
IMPROVE PLANNING AND ZONING IN Los ANGELES, FIRsT REPORT TO THE MAYOR
aNp Crry Councm, SumMaRry Rerort 3, 5, 6 (1968), reprinted in B. SIEGAN,
supra note 20, at 12; see also R. NELsON, supra note 61, at 169; B. Smecan, supra
note 20, at 16.

111 Neighbors also make a reliance argument wtih respect to zoning, although
with greater success than the landowner. See, e.g., O'Brien v. City of St. Paul,
285 Minn. 378, 387, 173 N.W.2d 462, 467 (1969) (upholding a statute requiring
neighborhood approval of a rezoning because “numberless homeowners have pur-
chased and improved property relying on the protection of the statute™).
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early as Village of Euclid v. Ambler Realty Co.'? the Supreme
Court validated a zone classification which reduced the value of
property seventy-five percent. Not facetiously, it recently has been
suggested that among the “rights” that a purchaser obtains upon
acquisition of land is the * ‘right’ to have the municipality change
the uses allowed in the existing classification.” 113

The loss that may be suffered as a result of a change in zone
classification, or the enactment of a law that overrides the classifica-
tion, is compounded if the landowner has invested more than the
purchase price. If a landowner makes pre-construction expenditures
for architectural drawings, engineering studies, soil tests, subdivision
platting, lot filling, and road widening, he might expect courts to be
wary of sanctioning a zoning change that would render these activities
economically useless. Unfortunately, the landowner’s expectations
are likely to be disappointed. For example, in one California
case,'** after the approval of a final subdivision plat and a grading
permit, but before the effective date of the Coastal Zone Con-
servation Act, the landowner spent over $2,000,000 for the con-
struction of streets and drains, and incurred additional liabilities.
in excess of $700,000. The California Supreme Court found that
these expenditures did not provide the landowner with a vested right
to complete the development. While this case may be an extreme
example, it is by no means an isolated one.11®

112 272 U.S. 365 (1926).

113 Delaney & Kominers, supra note 39, at 219.

114 Ayco Community Developers, Inc. v. South Coast Regional Comm’n, 17 Cal.
3d 785, 553 P.2d 546, 132 Cal. Rptr. 386 (1976) (en banc), appeal dismissed, 429
U.S. 1083 (1977).

115 Sge, e.g., Strong v. County of Santa Cruz, 15 Cal. 3d 720, 543 P.2d 264, 125
Cal. Rptr. 896 (1975) (en banc) (developer prevented from completing the con-
struction of a mobile home park when the building permit expired, notwithstanding
an estoppel claim based on the county’s prior practice of allowing completion pur-
suant to an expired permit so long as the project was diligently carried forward);
Aries Dev. Co. v. California Coastal Zone Conservation Comm’n, 48 Cal. App. 3d
534, 122 Cal. Rptr. 315 (1975) (developer who had received the use permit, site
plan approval, tentative tract map approval, demolition permit, grading permit,
environmental impact report approval, and building permit for an apartment com-
plex was denied the right to construct a condominium, because the court construed
the developer’s strident advocacy for prompt permit action to be in “bad faith,”
and because no actual construction of the condominium itself had begun prior to an
anticondominium change in law); County Council v. District Land Corp., 274 Md.
691, 337 A.2d 712 (1975) (A building permit was issued for a 420 unit apartment
complex but construction could not proceed until sewer permits had been issued
from a separate sanitary commission. When the landowner obtained the sewer
permits via a mandamus action, the zoning body rezoned the landowner’s property
to rural residential. No vested right was found, notwithstanding that the landowner:
had expended in excess of one million dollars on architectural studies and design
plans for the development).

This is not to suggest that all courts are antideveloper. Both Professor Williams
and Professor Hagman have classified courts with respect to zoning matters. See 1
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1981] DEREGULATING LAND USE 61

In the face of these cases, landowners have argued vigorously
for a vested right to develop.11® In actuality, the vested right would
amount to an extension of the nonconforming use concept from
existing uses to intended uses. To a very limited extent, courts
have responded by developing a rule that a vested right may be
found if the landowner has completed substantial work in good
faith reliance upon a building permit.**?

The very statement of the rule should illustrate that it confers
little certainty on the development process. For example, there is
considerable disagreement as to what amount or type of work is
substantial. Some courts employ a proportionality test measuring
the amount expended at the time of the zoning change against the
total cost of the project.’*® Other courts decide the issue on a case-
by-case basis.!*® Still other courts will disregard all expenditures
until there is some manifest construction activity, such as excavation
and foundation work.'?* Because all of these formulations involve
ad hoc judicial decisionmaking, the landowner is still left guessing
as to whether his investment is subject to a change in public
regulation.

Given the unpredictable nature of the vested rights concept,
landowners have sought alternative theories for bringing certainty
to the development process. The equitable analogue to the common

N. WiLLiams, supra note 2, §§ 6.01-.43; Hagman, Estoppel and Vesting, supra note
39, at 548 & n.5. Joining California in the antideveloper or prozoning category are
New Jersey, Massachusetts, Maryland, Arizona, and North Carolina. A fair number
of states, including Michigan, Florida, and New York, are classified as either “erratic”
or in the “good gray middle.” An even larger number merely have “trends.”
Finally, a few states are prodeveloper, including Illinois, Rhode Island, and possibly
Montana, Utah, and Puerto Rico.

116 See supra note 39 (citing articles).
117 Hagman, The Vesting Issue, supra note 39, at 522.

118 See, e.g., Gruber v. Mayor and Township Comm. of Rariton, 39 N.J. 1,
186 A.2d 489 (1962); Molino v. Mayor and Council of Glassboro, 116 N.J. Super.
195, 281 A.2d 401 (1971); Miller v. Dassler, 155 N.Y.S.2d 975 (Sup. Ct. 1956).

119 See, e.g., Nott v. Wolff, 18 Ill. 2d 362, 163 N.E.2d 809 (1960); Smith v.
City of Macomb, 40 Ill. App. 3d 658, 352 N.E.2d 697 (1976).

120 See, e.g., Emerald Home Builders, Inc. v. Kolton, 11 Ill. App. 3d 888, 298
N.E.2d 275 (1973) (vested right following site excavation and placement of foot-
ings); Glenel Realty Corp. v. Worthington, 4 A.D.2d 702, 164 N.Y.S.2d 635, appeal
dismissed, 3 N.Y.2d 924, 145 N.E.2d 880, 167 N.Y.S.2d 939 (1957) (placement of
concrete foundation affords vested right against adverse zoning ordinance).

What constitutes manifest construction activity will often be difficult for a
developer to determine. The developer’s quandary is obvious. He has been told
often enough that he has no vested right to a permit, and hence, he reduces his
construction activity until all permits are secured. Ironically, reducing the amount
of construction activity directly reduces the developer’s chances of claiming a
vested right. Moreover, requiring manifest construction activity ignores the reality
that modem development requires substantial expenditures for planning and design
well in advance of the foundation work.
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law vested right is estoppel.’** While courts are usually reluctant
to apply estoppel principles to the government,'?? there is a growing
body of case law in which the government has been estopped in
zoning matters.1?2

The estoppel theory, however, cannot be said to provide any
more certainty than the vested right theory. Indeed, estoppel may
provide even less certainty because courts frequently balance the
harm to the landowner if estoppel is not invoked against the effect
invoking estoppel would have on zoning policy.'** Thus, it has
been asserted that the traditional elements of estoppel are merely a
“threshold inquiry,” with the decisive factor being a judicial assess-
ment of the importance of the public policy involved.1%

The introduction of balancing to the estoppel theory not only
increases uncertainty under the existing system, but also allows the
judiciary to intrude into the substance of land use regulation. It
has been suggested, for example, that a rezoning which has been
“carefully studied” should tip the balance in favor of the govern-
ment.'?® How does a court determine whether a matter has been

~ 121 The traditional elements of equitable estoppel are:

a. The party to be estopped must be apprised of the facts;

b. He must intend that his conduct shall be acted upon, or must so act
that the party asserting the estoppel had a right to believe it was so
intended;

c. The other party must be ignorant of the true state of facts; and

d. He must rely upon the conduct to his injury.

PracTisNG Law INsTITUTE, MODERN CONTROL OF LAND DEVELOPMENT 260 (1980).

122 D, ManpELKER & R. CUNNINGHAM, supra note 22, at 680. For a discussion
of the concept of zoning estoppel, see Heeter, Zoning Estoppel: Application of the
Principles of Equitable Estoppel and Vested Rights to Zoning Disputes, 4 Urs. L.
ANN. 63 (1971).

123 Sge City of Long Beach v. Mansell, 3 Cal. 3d 462, 476 P.2d 423, 91 Cal.
Rptr. 23 (1970) (en banc) (finding a pattern of development as well as local
and state approvals sufficient to invoke estoppel).

124 The California Supreme Court in Mansell stated:

After a thorough review of the many California decisions in this area, as
well as a consideration of various out-of-state decisions, we have con-
cluded that the proper rule governing equitable estoppel against the
government is the following: The government may be bound by an
equitable estoppel in the same manner as a private party when the elements
requisite to such an estoppel against a private party are present and, in
the considered view of a court of equity, the injustice which would result
from a failure to uphold an estoppel is of sufficient dimension to justify
any effect upon public interest or policy which would result from the
raising of an estoppel.

1d. at 498-97, 476 P.2d at 448, 91 Cal. Rptr. at 48.

125 Holliman, Development Agreements and Vested Rights in California, 13
Ure. Law. 44, 60 (1981).

126 Heeter, supra note 122, at 94-95.
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1981] DEREGULATING LAND USE 63

carefully studied? The number of hours the zoning people rumi-
nated over the matter? Whether the change reflects the master
plan? Whether the change reflects the court’s conception of good
zoning policy? Admittedly, courts in equity matters engage in the
weighing of public and private interest, and in an extraordinary
case, this type of judicial behavior may be singularly appropriate.
But cases of uncertainty in the land development process are not
extraordinary. Often landowners expend funds for planning, engi-
neering, street, and utility work only to face a change in zoning
regulation that prevents the completion of the project. A more
certain and consistent method of resolving these land use disputes,
without the delay of a judicial balancing of the equities in each
case, is necessary. The current handling of these matters is clearly
unsatisfactory. The landowner runs the risk of wrongly predicting
the outcome of complex litigation; the zoning body runs the risk of
having its latest policy deemed unimportant or ill-conceived by the
judiciary, and the community loses the benefits that otherwise would
have accrued had private and public expenditures been directed at
productive, rather than adaptive, behavior.

Dissatisfaction with the level of certainty provided by the judi-
ciary has led to the enactment of various statutory vesting provisions
which afford some protection to the landowner from a change in
land use regulation.’?” For example, savings clauses occasionally
have been included in local ordinance amendments expressly pro-
viding for the completion of any building or use for which a permit
has been lawfully granted prior to the effective date of the amend-
ment.!?® These clauses frequently track the language of judicially-
created vesting or estoppel theories, but leave out vague require-
ments calling for substantial work or good faith reliance.!?®

127 For a detailed analysis of such clauses and their purposes and effects, see
Annot., 49 A.L.R.3d 1150 (1973).

128 See, e.g., Rockshire Civic Ass’n, Inc. v. Mayor and Council of Rockville, 32
Md. App. 22, 358 A.2d 570 (1976), in which the court upheld a developer’s right
to six acres of commercial zoning within a 286-acre planned unit development, not-
withstanding a change in the zoning regulations limiting commercial development
in planned zones to five acres. The zoning regulation change contained a saving
clause which provided that previously approved applications should continue in
full force and effect. Id. 579.

128 See Cunningham & Kremer, Vested Rights, Estoppel, and the Land De-
velopment Process, 29 Hastings L.J. 625, 626 (1978); Hagman, Estoppel and
Vesting, supra note 39, at 575.

Cunningham and Kremer’s proposed vesting rule is as follows:

The rule of irrevocable commitment protects from new laws any
project to which the developer has made a reasonable and irrevocable
commitment of resources. The scope of the protection granted, however,
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Statutory vesting provisions also may provide protection for the
developer earlier in the development process.!3

Perhaps the most common statutory vesting provision under
the existing system is found not in zoning, but in subdivision regu-
lation. Subdivision regulation is growing in importance, especially
with regard to undeveloped land. It is not uncommon for statutes
and ordinances to provide that once a preliminary plat is approved,
land use officials are precluded from disapproving the final plat if it
is timely submitted and meets the conditions appended to the pre-
liminary plat.’3* Unfortunately, this seemingly broad protection
has been undermined by narrow judicial interpretation.s

is determined by a detailed analysis of the resource commitments, the

planned objectives of the project, and the concerns of the general welfare.
Cunningham & Kremer, supra, at 715. Under this test, not all development con-
templated is necessarily vested. For example, Cunningham and Kremer suggest that
the government permit involved be evaluated on the basis of how much of the
development project detail was approved by the government. If the government
approved the specifics of the project, they are bound by it, so long as such a vested
right is “necessary to recover the investment represented by the reasonable
irrevocable commitments of resources.” Id. 726. This rule is also tempered by a
balancing of the general welfare against the interest of the developer.

Professor Hagman’s similar, and earlier, proposal also adopts a balancing ap-
proach. Specifically, Hagman would provide a developer with a vested right if
the court finds “(1) substantial construction pursuant to any permit; (2) which
construction would either be wasted, or would not have been undertaken if com-
pletion of the project was known to be precluded; and (3) if compliance with any
changed law is not required in order to protect fundamental public health or
safety.” Hagman, The Vesting Issue, supra note 39, at 558. Importantly, Pro-
fessor Hagman’s rule recognizes that the modern land use process is dependent upon
multiple permits, and not a single building permit. In addition, the rule implicitly
requires the jurisdiction to justify the change of law with respect to issues of
fundamental public health or safety, rather than merely relying upon “whimsy.”
Finally, while Professor Hagman’s proposed rule may be characterized as “pro-
developer,” it is directed more at avoiding the senseless waste of economic resources
that results from the arbitrary change of land use regulations than at favoring one
party over another. For an interesting comparison of the Cunningham and Kremer
proposal with the Hagman proposal, see Hagman, Estoppel and Vesting, supra note
39, at 582-84.

130 See, e.g., CaL. Pus. Res. CobE §§ 25000-25903 (West 1977). This statute
created a State Energy Resources Conservation and Development Commission, and
gave the commission control to preempt all state and local agencies with respect
to electric transmission lines and thermal power plants. Id. §25500. Power
plant developers with construction plans “to commence within three years from
the effective date” of the Act do not have to comply with the new law. Id.
§ 25501. This is a much more liberal vested rights provision than the traditional
vested rights rule which would have required compliance with the new law absent
substantial construction pursuant to a building permit.

131 See, e.g., Car. Gov't Cope § 66474.1 (West Supp. 1980) (requiring the
approval of a final map if submitted in substantial compliance with an approved
tentative map); N.J. STaT. ANN. § 40:55D-49 (West Supp. 1981) (providing that
tentative plat approval shall confer upon the applicant assurance for a three year
period that the “general terms and conditions” upon which tentative approval was
granted will not be changed).

132 See Save El Toro Ass'm v. Days, 74 Cal. App. 3d 64, 141 Cal. Rptr. 282
{1977) (approval of a final map found to be a discretionary act under local law).
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1981] DEREGULATING LAND USE 65

More detrimental to the certainty provided by statutory vesting
provisions in subdivision cases is that the statutes themselves may
provide no assurance that other applicable land use regulations will
not render the subdivision approval valueless. For instance, if a
subdivision is approved with one-half acre lots, such approval may
not prevent zoning officials from rezoning the parcel to two-acre
lots.133

While statutory vesting mechanisms hold the promise of greater
certainty, they have remained either unenacted, infrequently used,
or frequently overridden by an existing land use allocation system
that has been unsympathetic, if not oblivious, to the waste of eco-
nomic resources.!%

But see Youngblood v. Board of Supervisors, 22 Cal. 3d 644, 586 P.2d 556, 150
Cal. Rptr. 242 (1978) (public interest found to require a local government to
exercise its discretion regarding approval of a proposed subdivision when acting
on the tentative map). Thus, while California requires that subdivision maps be
consistent with general plans, if the general plans change after approval of a tenta-
tive map, the subdivider is nevertheless entitled to final map approval. Of course,
the local governing body may still undo the protection given the developer by chang-
ing other applicable land use regulation. See infra note 133. A court may also
strictly interpret the protection afforded the developer by the subdivision control.
See Levin v. Township of Livingston, 35 N.J. 500, 173 A.2d 391 (1961), in
which the court construed a New Jersey statute that protected a developer from
change in the general terms and conditions of tentative.approval to mean that a
municipality was nevertheless free to change the specifications for street pavement.
The Levin case appears to have been overruled by a subsequent charige in New
Jersey statute. See N.J. STAT. ANN. § 40:55D-49(a) (West Supp. 1981) (defining
“general terms and conditions” to include the “layout and design standards for
streets, curbs and sidewalks™).

133 This is the fate that befell the developer in the case of Youngblood v.
Board of Supervisors, 22 Cal. 3d 644, 586 P.2d 556, 150 Cal. Rptr. 242 (1978).
Thus, although Youngblood held that the developer had a vested right in final
subdivision approval for one acre lots, the zoning change to two acre minimums
meant that “one will have to buy two adjacent lots to build a house in the
subdivision.” Hagman, The Metamorphosis of Justices Mosk and Tobriner and
the California Supreme Court, Lano Use L. & Zonine Dic., March 1979, at
10, 11. :

134 Professor Hagman’s proposal was submitted to the California legislature
for consideration, but it became the bridesmaid to a rival suitor in the form of a
development agreement statute. This statute facially provides more certainty to
developers who successfully enter into agreements with cities and counties that
immunize a development project from any change in general or specific plans,
zoning, subdivision, or building regulation. Compare Cal. Ass. Bill No. 3545,
1977-78 Sess., reprinted in Hagman, Estoppel and Vesting, supra note 39, at
592-96 (Hagman’s proposal) with CaL. Gov't Copoe §§ 65864-65869.5 (West
Supp. 1980) (the enacted development agreement statute).

The certainty provided by the development agreement statute, however, may
be illusory. First, it is not entirely clear that a local government can contract
away its authority to regulate in the future. See infra text accompanying notes
267-303. Second, the statute only provides for certainty with respect to rules and
regulations promulgated by cities and counties. Thus, the agreement may be
partially defeated by an inconsistent rule or regulation promulgated by a special-
ized government agency, such as the California Coastal Zone Commission. Not
being a sore loser, Professor Hagman has thoughtfully analyzed the development
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II. AN ALTERNATIVE FREE ENTERPRISE DEVELOPMENT SYSTEM

A land use allocation system that is unfair, inefficient, inflexible,
and uncertain has little to recommend it. What immediately fol-
lows is an outline of an alternative land use allocation system for
undeveloped land that attempts to remedy the multiple shortcom-
ings of the existing system. The alternative system reduces public
control through the repeal of existing zoning and subdivision en-
abling legislation as applied to undeveloped land. New enabling
legislation would be drafted to authorize limited public control,
principally in the areas of development intensity and public im-
provements, while at the same time maximizing individual freedom
and private decisionmaking in the land development process. After
outlining the alternative system, the discussion will focus upon the
primary elements of the alternative system and the legal and policy
issues raised by its implementation.

A. An Outline of the Alternative System
1. Defining Land Use Intensity

First, all undeveloped land would be reclassified agricultural
open space.’®® Second, local legislative bodies and their planning
staffs. or consultants, together with interested citizens, would then
define the land use intensity (LUI) policy 1%¢ for a specified period
of time % for the undeveloped land within the entire community.

agreement statute. See Hagman, Development Agreements, 3 Zonine & PLaN.
L. Rer. 65, 73 (1980).

188 Given the initial urban orientation of zoning, there was some uncertainty
as to the ability to zone agricultural or undeveloped land. See Reps, The Zoning
of Undeveloped Areas, 3 Syracuse L. Rev. 292 (1952); Warp, The Legal Status
of Rural Zoning, 36 IrL. L. Rev. 153 (1941); Comment, Colorado Cases on
Zoning—Validity of Zoning Undeveloped Areas, 29 Rocky M1N. L. Rev. 202
(1957). For the most part, doubts about the applicability of zoning to rural
areas have been removed, see, e.g., Zahn v. Board of Pub. Works, 195 Cal. 497,
234 P. 388 (1925), affd, 274 U.S. 325 (1927), and there never was any real
question that the SZEA was intended to extend to both developed and undeveloped
land, SZEA, supra note 25, at § 1.

136 See infra text accompanying notes 232-49.

137 Comprehensive amendment of zoning ordinances under the existing sys-
tem is rare. The ordinances are not so amended because of the practical and
political difficulty inherent in redefining the exact uses permitted for each par-
ticular parcel within a sizable community. Because the alternative system avoids
the pre-set nature of the existing system, and any specific policy application, it
should be easier to revise the LUI schedule on a more frequent basis. Revision
of LUI schedules on a fairly frequent basis would coincide well with the planning
profession’s notions of “strategic incrementalism.” See supra note 88. Of course,
revisions should not be made so frequently that they undermine the certainty pro-
vided by the system itself. Thus, it may be wise for a community to establish a-
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Third, the LUI would be expressed in four separate schedules for
residential, commercial, industrial, and mixed-use projects. Each
schedule would disclose the maximum density permitted for each
type of development. To preserve absolute procedural fairness,
however, the legislative body would not specify which land could
be developed at any given intensity. Moreover, to prevent the
legislature from misusing the LUI schedules in the same manner
as the holding zones under the existing system, the legislative body
would not be enabled to allocate any specified portion of the com-
munity’s undeveloped land to a particular use schedule. Thus, the
legislative body can indirectly control the growth of the community
by setting appropriate limits on project density and by periodically
revising those limits, but not directly through the predetermined
allocation of land into specific use categories.

2. Selecting LUI Ratings for Specific Parcels

Prior to development, any landowner would be able to select
the intensity desired, up to but not exceeding the maximum allowed
under any of the use schedules, by filing written notice with an
administrative body, the Land Use Control Agency (LUCA). Once
made, an LUI rating selection would be valid for 180 days, after
which time it would lapse, unless the landowner entered into a
Public Improvement Contract with LUCA within that period. If
the LUI rating selection lapses, the landowner, or anyone else hav-
ing an interest in the property for which the lapsed LUI rating was
selected, would be disqualified from seeking the same LUI rating
for the same property for one year. It should be noted that after
the selection and the successful negotiation of a Public Improvement
Contract,'®® the LUI rating could not be changed or altered uni-

minimum period of time during which an LUI schedule will be effective, such as
one year.

In devising the LUI schedules, it is most important that the local legislative
body have at its command every piece of information concerning the community
that it can assemble. With this information, the members of the legislative body
will be able to make projections as to the future development of the community.
If the projections meet with legislative and public approval, existing LUI schedules
can be continued. If the projections prove to be unsatisfactory, however, the
legislative body, with citizen and planner advice, can revise LUI schedules in a
manner that it believes will produce a more satisfactory result. Thus, initial
definition and revision of LUI schedules resembles, to a certain extent, Professor
Hagman’s conception of what planning can legitimately hope to be. In this
regard, Professor Hagman’s suggestion that planning engage in projections of no
longer than 20 months should be borne in mind when the period for revising
LUI schedules under the alternative system is determined. See D. HacMaN, supra
note 19, at 209-12,

188 See infra text accompanying notes 262-65,
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laterally by either LUCA or the landowner; the LUI could only be
changed or altered by mutual agreement pursuant to an Intensity
Modification Contract,'®® privately negotiated by and between
LUCA and the landowner.

Just as the selection of the LUI rating would be determined
solely by the landowner, the use of a specific parcel of land, or the
development of private improvements, would be essentially a private
decision. The landowner would be free to develop his land for any
residential, commercial, or industrial use, or any combination
thereof, permitted by the selected LUI range. Neither LUCA nor
any other local 14 legislative or administrative body could dictate
permitted use, structural height, or design. These matters of pri-
vate improvement would be determined solely by the landowner in
response to market demand. Of course, the landowner would re-
main subject to the common law of nuisance and certain other
public laws, such as building, health, and sanitation codes, which
would be administered by LUCA in order to promote a unified
land use policy.

139 See infra text accompanying notes 266-67.

140 Regional, state, interstate, and federal land use control is largely a product
of the environmental decade and what has come to be known as the “quiet revo-
lution” in land use controls. See F. BosseLmMaN & D. Carries, THE Quier Revo-
LuTioN IN Lanp Use Contror (1972). The underlying notion for this type of
land use control is that local entities are too parochial to consider the impact of
large dimensional projects, certain types of specialized development (such as
shopping centers, airports, and hospitals), and what have become known as areas
of “critical state concern,” such as areas of particular scenic value. Frequently,
the advent of state involvement in land use matters has meant the development
of a “double-veto system”; that is, a system requiring that a developer obtain
permits not only from the local community, but also from a state or regional com-
mission. For an opinion favorable to the increase in state, regional, and federal
involvt;ment in land use matters, see R. HEaLy, Lanp Use AND THE StaTES 6-13
(1976).

While a detailed examination of regional, state, and federal land use controls
is beyond the scope of this Article, the alternative system disfavors such controls.
The underlying premise of the alternative system is that land use decisions gen-
erally should be made individually in the marketplace and only minimally con-
trolled in those cases where the market has not demonstrated an ability to produce
an optimal decision—for example, with respect to density and public improve-
ment. Only minimal public control should exist on a local level in order to avoid
the unnecessary lengthening of the development process and the elimination of
diversity which generally results from state and federal involvement in land use
matters. This is not to suggest that the state or federal government may not have
a legitimate interest in protecting specific areas, such as wetlands, shorelines, and
floodplains; it does suggest, however, that such protection should be accomplished,
not by positive regulation, but by the outright public purchase of property inter-
ests (whether of a fee, scenic easement, or development rights nature), subsidiza-
tion, or direct public development. It is an incidental advantage of the alternative
system that the cost of such purchases would be within the realm of possible
government expenditure, because all speculative use value is conceded to belong
to the public in the first place. See infra note 142 and accompanying text. Pur-
chases of land in fee simple for enwronmental purposes would thus be made at the
open space valuation.

This content downloaded from
149.10.125.20 on Fri, 04 Feb 2022 03:39:08 UTC
All use subject to https://about.jstor.org/terms



1981] DEREGULATING LAND USE 69

3. Public Improvements

While the alternative system acknowledges that private im-
provement decisions are best made privately, it also recognizes that
public improvement decisions are best handled publicly. In this
regard, LUCA is given complete authority over the location, quan-
tity, and quality of public improvements such as streets, sewers,
parks, and schools. In most cases, the landowner will propose a
public improvement plan, but in all cases LUCA’s decision on these
matters will prevail. The final decision will be embodied in the
Public Improvement Contract.

Under existing law, it is decidedly unclear what public control
bodies can require of a landowner in the way of infrastructure and
onsite and offsite public improvements.’#* The alternative sys-
tem eliminates this lack of clarity with a clear rule: as a condition
of development at the selected LUI rating, the landowner shall
undertake all on-site and off-site public improvements required by
LUCA so long as the cost of these improvements do not exceed an
agreed amount.

What amount will the landowner and LUCA treat as the public
improvement “agreed amount”? Under the alternative system, the
“agreed amount for public improvement” shall be equal to the dif-
ference between the fair market value of the property at the land-
owner-selected LUI rating and the fair market value of the property
in its agricultural /open space use—that is, fair market value after
LUI selection minus fair market value before. It is no accident
that the agreed amount equals what Henry George defined as the
unearned increment of land value—the value a given parcel of land
has because of adjacent beneficial improvements not attributable to
the landowner, be they private or public in origin.142

The direct relationship between the unearned increment avail-
able for public improvement and other community purposes and
the selected LUI rating should ensure that LUI ratings are ration-
ally established by the local legislative body. The existing system
is often permeated by a “no growth” attitude, largely because de-

141 See infra text accompanying notes 306-17.

142 H. GeORGE, ProcrEss aND Poverty 358-67 (1962). Essentially, George
advocated the recoupment of economic rents associated with unimproved land—
that is, the amount in excess of the amount necessary to induce a factor’s par-
ticipation in the production process. Thus, because virtually everything paid to
the owner of unimproved land, except perhaps the cost of negotiating and signing a
lease, is unnecessary to keep the owner invested, increasing a land value tax (which
decreases land value) will not induce the owner to withdraw his land from a
competitive market.
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velopment is viewed as imposing economic costs on the community
and economic benefits on the private landowner. Thus, the exist-
ing system provides little incentive to the community to permit any
development. In contrast, the alternative system offers the com-
munity the economic value of the unearned increment for public
improvement or general revenue, but the community must establish
a rational set of possible LUI ratings (and hence a reasonable level
of development) in order to obtain it.

4. Changing Regulation by Contract

While the alternative system has incentives that favor reason-
able levels of development, there may be occasions when either the
landowner or LUCA will wish to depart from the selected LUI
rating for a specific property. Under the existing system, such de-
partures would be treated as zone amendments, variances, or special
exceptions; however, because of the abuses and inadequacies asso-
ciated with these mechanisms, they would be abandoned under the
alternative system.

Under the alternative system, if the landowner and LUCA
want to alter the LUI rating selected for a given parcel, they must
bargain with each other for such a change. For example, if the
landowner desires to develop at a higher intensity than the one
actually chosen or available on the LUI schedule, the landowner
may offer LUCA greater control over various aspects of the private
improvements in exchange for the increase in intensity. Similarly,
if LUCA desires to assert greater public control over the private
improvements, it may offer the landowner a return of part of the
unearned increment or the prospect of less public improvement.
In either case, neither LUCA nor the landowner is bound to the
change unless an Intensity Modification Contract is entered into and
placed of record. Such contracts would be as enforceable as any
other private agreement, subject only to “reasonable and necessary”
impairment to accommodate the police power.143

B. An Examination of the Primary Elements of the
Alternative System

Having outlined the whole of the alternative system, what fol-
lows is a closer look at some of its parts. In particular, the proposal
to reclassify all undeveloped land to agricultural/open space will be
evaluated in light of recent Supreme Court decisions dealing with

143 See infra text accompanying notes 281-90.
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land use regulation and the constitutional requirement that prop-
erty not be taken for public use without the payment of just com-
pensation.** Second, the role of the neighbor under the existing
system will be explored.’® Suggestions will be made for redirecting
neighbor participation toward policymaking, rather than policy ap-
plication. Possible constitutional objections to such redirection are
evaluated. Third, the scope of public land use control is narrowed
to issues of land use intensity.1#® Fourth, the treatment of, and
objections to, contractual land use agreements under both the exist-
ing and alternative systems are examined.¥” Recent Supreme Court
and state court decisions dealing with the contract clause and the
reserved power doctrine are construed to permit the Public Im-
provement and Intensity Modification Contracts envisioned under
the alternative system. Finally, methods of financing public im-
provements under the existing system are examined in relation to
the alternative system’s proposal to recapture the unearned incre-
ment and apply it to the cost of public improvement.#® The
similarities and differences to previous land value taxation theories
are also discussed.

1. Reclassification of Undeveloped Land to
Agricultural/Open Space

No land use controversy has been more unresolvable than the
“taking issue.” 4 The fifth amendment commands that “private
property [shall not] be taken for public use, without just compensa-
tion” % but recitation of this fundamental constitutional principle
merely begs the question of when, in fact, property is taken.
Numerous scholarly attempts to “draw the line” between takings
and police power regulations have been made,’! and little will be
said here as to their individual success or failure. It is worth ob-
serving, however, that the scholarly preoccupation with the taking

144 See infra text accompanying notes 149-73.
145 See infra text accompanying notes 174-231.
146 See infra text accompanying notes 232-49.
147 See infra text accompanying notes 250-303.
148 See infra text accompanying notes 304-47.

149 See, e.g., B. ACKERMAN, supra note 40; F. BosseLmMaN, D. CALLES & J.
BANTA, supra note 41; Berger, supra note 41; Dunham, A Legal and Economic
Basis for City Planning, 58 CoLum. L. Rev. 650 (1958); Michelman, supra note 40;
Sax, Takings, Private Property, supra note 40; Sax, Takings and the Police Power,
supra note 40.

150 U.S. ConsT. amend. V.

151 See supra note 149.

This content downloaded from
149.10.125.20 on Fri, 04 Feb 2022 03:39:08 UTC
All use subject to https://about.jstor.org/terms



72 UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 130:28

issue may have diverted needed attention from the deficiencies in
the existing land use allocation system. :

Judicial challenges to land use regulation based on the just
compensation clause have had little success. Although the Court,
speaking through Justice Holmes, warned in Pennsylvania Coal Co.
v. Mahon 12 that “[t]he general rule at least is, that while property
may be regulated to a certain extent, if regulation goes too far it
will be recognized as a taking,” !5 the compensatory limit on land
use regulation has been diluted to the point where the Constitution
provides little, if any, protection to the landowner. Indeed, the
Supreme Court of California has held that even a regulation which
destroys “substantially all reasonable use” of a property cannot con-
stitute a compensable taking, but at most will be invalidated as an
improper exercise of the police power.1%

152 260 U.S. 393 (1922).
153 Id. 415.

154 Agins v. City of Tiburon, 24 Cal. 3d 266, 598 P.2d 25, 157 Cal. Rptr. 372
(1979) (en banc), aff'd, 447 U.S. 255 (1980).

Whether compensation must be paid for a taking recently was argued before
the U.S. Supreme Court in San Diego Gas & Elec. Co. v. City of San Diego, 101
S. Ct. 1287 (1981). In San Diego Gas, the city rezoned some of the plaintiff’s
industrial property to agricultural use, while also establishing an open-space plan
that included much of the property. The plaintiff alleged a taking and sought
damages, as well as mandamus and declaratory relief. A trial resulted in a damage
award in excess of $3 million; ultimately, however, the California Court of Appeal
reversed in light of the California Supreme Court’s decision in Agins. Speaking
for the U.S. Supreme Court after certiorari had been granted, Justice Blackmun
held that the California state court decision, which equivocated on the issue whether
any taking had in fact occurred, was not reviewable because of the absence of a
“final judgment” pursuant to the requirements of 28 U.S.C. § 1257 (1976). There
also was some dispute over what the California courts had decided in Agins, and
refusing to reach the merits allowed the Court a prudential way of deferring de-
cision on the issue. In dissent, Justice Brennan argued that the lower court’s decision
was a final judgment within the meaning of the jurisdictional statute and thus
expressed an opinion on the merits of the taking issue. Specifically, he believed that
“[plolice power regulations such as zoning ordinances and other land-use restrictions
can destroy the use and enjoyment of property” and thus may qualify as a taking
within the meaning of the just compensation clause of the fifth amendment. 101
S. Ct. at 1304. He cited with approval language from Agins v. City of Tiburon,
447 U.S. 255, 260 (1980), suggesting that “[t]he application of a general zoning
law to particular property effects a taking if the ordinance does not substantially
advance legitimate state interests . . . or [if it] denies an owner economically viable
use of his land.” 101 S. Ct. at 1301. Once it is established that a taking has
occurred, “the Constitution demands that the government entity pay just com-
pensation for the period commencing on the date the regulation first effected the
‘taking,” and ending on the date the government entity chooses to rescind or other-
wise amend the regulation.” Id. 1304 (footnotes omitted). As to the chilling effect
that requiring payment of compensation may have on the freedom of land use
officials, Justice Brennan simply noted that “the applicability of express constitutional
guarantees is not a matter to be determined on the basis of policy judgments . . . .”
Id. 1308. Because Justices Stewart, Marshall, and Powell joined in the dissent, id.
1296, and Justice Rehnquist’s concurrence in the judgment of the Court noted
that he “would have little difficulty in agreeing with much of” the dissenting
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Nonetheless, a proposal to classify all undeveloped land to
agricultural /open space under the alternative system warrants some
examination of the minimum standard necessary to avoid a finding
that a taking has occurred. Moreover, the examination serves to
highlight the property interests left unprotected by the just com-
pensation clause, and why these interests are protected under the
alternative system.

The Supreme Court presented a comprehensive restatement of
the taking issue in Penn Central Transportation Co. v. New York
City.15 At issue was the denial by the New York City Landmarks
Preservation Commission of approval for a fifty-three story building
to be constructed above Grand Central Station. The station, pur-
suant to a city act, had been designated a historic landmark, impos-
ing on the owner (Penn Central) certain maintenance duties, and
requiring Commission approval for any modification of the existing
structure. A designated landmark was subject to these restrictions
in addition to all existing zoning regulations. Following denial of
two office building proposals, Penn Central brought suit in state
court, claiming that its property had been taken without just com-
pensation. The Supreme Court affirmed the New York Court of
Appeals in deciding that there had been no taking.

The Court’s analysis indicates that if an owner is left with an
“economically viable” use, there is no compensable taking.’® The
Court noted that “the ‘taking’ issue in [land use regulation] contexts
is resolved by focusing on the uses the regulations permit” 157 rather
than on the diminution in value related to uses precluded. Penn
Central failed to establish that there had been a taking because its
present use of Grand Central Station was not abridged. In the
words of the Court, “the law does not interfere with what must be
regarded as Penn Central’s primary expectation concerning the use
of the parcel.” 158

Although not stated expressly, the Court made it clear that an
investment based on speculative uses alone would not provide the

opinion, id. 1294, it is quite likely that a majority of the Court agrees with Justice
Brennan’s interpretation of the taking issue. Indeed, the Court’s opinion itself noted
that “the federal constitutional aspects of that issue are not to be cast aside
lightly . . . .” Id. 1294. Thus, preliminary indications are that limiting a land-
owner’s taking remedy to invalidation may ultimately be found unconstitutional.
See Kmiec, Regulatory Takings: The Supreme Court Runs Out of Gas in San Diego,
57 Inp. L.J. — (forthcoming 1982).

155 438 U.S. 104 (1978).

156 Id. 138 n.36; see Agins v. City of Tiburon, 447 U.S. 255, 260 (1980).
157 438 U.S. at 131.

158 Id. 136.
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baseline for determining a loss of “economic viability” unless the
existing use itself is destroyed. The Court noted, and Penn Central
conceded, that prior decisions ‘“uniformly reject the proposition
that diminution in property value, standing alone, can establish a
‘taking.” ” 1% The Court cited cases supporting the proposition
that value attributable to development rights is held subject to the
police power, and loss of an investment reflecting that value does
not constitute a taking.!®® Thus, in most cases, the just compensa-
tion clause protects expectations based on the existing use of the
land, or what the Court termed “distinct investment-backed expecta-
tions.” 11 A number of cases cited with approval by the Court,
however, reduce that protection still further.’®? For example, in
Goldblatt v. Hempstead, the plaintiff owned a gravel quarry whose
existing use was destroyed by regulation, yet no taking was found.16
Thus, it would seem that even when an existing use is destroyed, if
some theoretically possible use remains to the plaintiff allowing a
return comparable to the return of the destroyed existing use, the
land remains “economically viable” and there is no taking.

Because the reclassification to agricultural/open space under
the alternative system applies only to undeveloped land, the only
possible value loss is speculative value. Under Penn Ceniral, the
loss of this value is clearly not a taking. Further, because under
the alternative system speculative value is subject to recapture by
LUCA at the point of development,1® that value is conceded in
advance to belong to the community, and hence cannot be “taken.”
From the point of view of the landowner who wishes to use his land
as farmland, the recapture provisions, coupled with requirements
that the property’s taxation be based upon its existing use,% relieve
some of the pressure to sell for development and suggest that farm-
ing will remain an economically viable use so long as market de-
mand dictates.

Although not constitutionally mandated, the alternative system
permits the development of contemplated uses of undeveloped land
in addition to the economically viable agricultural/open space clas-
sification. A number of reasons favor affording more development
opportunities for the landowner than are constitutionally required.

159 Id. 131.

160 Id. 125.

161 Id. 124.

162 Id, 125-27.

163 369 U.S. 590 (1962).

164 See infra notes 304-47 and accompanying text.
165 See infra notes 341-44 and accompanying text.
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a. Remouval of Hidden Growth Impediments

The alternative system accommodates contemplated uses to en-
sure that the regulatory process itself is not used as an impediment
to rational development, as it often is under the existing system.
This does not mean that a community cannot decide to slow its
growth. It does mean that any such policy must be either explicitly
reflected in the LUI schedule or bargained for under an Intensity
Modification Contract, both of which are radical departures from
the existing system. Under the existing system, a no-growth attitude
is often hidden in numerous and expensive requirements, such as
minimum lot and dwelling sizes.!®® Similarily, a landowner is
seldom compensated under the existing system for the decrease in
land value associated with growth regulation, whereas the possibility
of compensation exists for a landowner if it is successfully negotiated
for under an Intensity Modification Contract.1¢?

186 See Aloi, Goldberg & White, Racial and Economic Segregation by Zoning:
Death Knell for Home Rule? 1 U. Tor. L. Rev. 65, 74-80 (1969); Bigham &
Bostick, Exclusionary Zoning Practices: An Examination of the Current Controversy,
25 Vanp. L. Rev. 1111 (1972); Sager, Tight Little Islands: Exclusionary Zoning,
Equal Protection, and the Indigent, 21 Stan. L. Rev. 767 (1968). Compare Simon
v. Town of Needham, 311 Mass. 560, 42 N.E.2d 516 (1942) (upholding one acre
zoning) with National Land & Inv. Co. v. Kohn, 419 Pa. 504, 215 A.2d 597 (1965)
(invalidating four acre zoning). Justice Roberts in National Land explicitly recog-
nized the relationship between minimum lot size and a no-growth attitude:

Four acre zoning represents Easttown’s position that it does not desire to

accommodate those who are pressing for admittance to the township unless

such admittance will not create any additional burdens upon governmental
functions and services. The question posed is whether the township can
stand in the way of the natural forces which send our growing population
into hitherto undeveloped areas in search of a comfortable place to live.

We have concluded not. A zoning ordinance whose primary purpose is to

prevent the entrance of newcomers in order to avoid future burdens,

economic and otherwise, upon the administration of public services and
facilities can not be held valid.
Id. at 532, 215 A.2d at 612.

For decisions upholding minimum dwelling size requirements, see, for example,
De Mars v. Zoning Comm’n, 142 Conn. 580, 115 A.2d 653 (1955); Lionshead
Lake, Inc. v. Township of Wayne, 10 N.J. 165, 89 A.2d 693 (1952), appeal dis-
missed, 344 U.S. 919 (1953). For comments on the Lionshead Lake decision, see
Haar, Zoning for Minimum Standards: The Wayne Township Case, 68 Harv. L.
Rev. 1051 (1952); Nolan & Horack, How Small a HouseP—Zoning for Minimum
Space Requirements, 67 Harv. L. Rev. 967 (1953); Haar, Wayne Township: Zon-
ing for WhomP—In Brief Reply, 67 Harv. L. Rev. 986 (1953); Williams & Wacks,
Segregation of Residential Areas Along Economic Lines: Lionshead Lake Revisited,
1969 Wis. L. Rev. 827.

Professor Williams has noted that “[iln some counties in northern New Jersey,
of the vacant land which is zoned for residence and readily developable for that
purpose, about 75 percent is zoned to require houses of not less than 1,200 square
feet, and substantial areas are zoned for houses of at least 1,600 square feet.”
Williams, The Three Systems of Land Use Control, 25 Rutcers L. Rev. 80, 93
(1870) (footnote omitted); see also 2 N. WiLLIAMS, supra note 2, § 63.12.

167 See supra text accompanying note 143.
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